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Members of the Public

Chairman Kamenstein called the November 13, 2008 Town of North Salem Zoning Board of Appeals meeting to order.

The minutes of the October 16, 2008 meeting were unanimously accepted.

Chairman Kamenstein set the next meeting for Thursday, December 11, 2008.  

The Chairman announced that with the applicant’s and counsel’s agreement, the 2 continued applications that appear first on the agenda would be heard last, because it was anticipated that they would take some time.

PUBLIC HEARINGS

BA080-38 Diane and James Outhouse (593 Route 22) – Area Variance – To decrease the minimum required combined side yard setbacks in a PO district in order to install a bilco door to the basement of an existing, non-conforming single-family residence per Article V Section 250-15.  A variance of 9 ft. is requested (15 ft./40 ft. required; 17.8 ft./37.7 ft. existing; 11.9 ft./31.78 ft. proposed).

James Outhouse addressed the Board, stating that he forgot to include the basement door in the plans/Building Permit application for the addition to his house, for which a variance was granted in September.  He explained that a water tank was removed from the proposed location for the bilco door, leaving a hole in the foundation.  The door will encroach upon the side yard setback, necessitating his application for a variance.

The Chairman noted there were no questions or comments and closed the public hearing.

Gerald Reilly read a draft resolution.

The Chairman asked that the following condition be included in this and all future area variances:  an as-built partial survey of the area affected by the variance only shall be submitted to the Building Department prior to the issuance of a Certificate of Occupancy. 

Motion by:

William Monti

Seconded by:
Patrick Browne

Mr. Ivanhoe:

Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area Variance granted, as requested.

BA08-39 Baxter Road LLC (141 Baxter Road) – Special Permit – For the keeping of up to 13 horses and maintenance of a commercial boarding operation per Article XIII Section 250-72.

John Arons, attorney for Matt Edmonds (Baxter Road, LLC), stated that his client sent his apology for not appearing at the meeting, but he was not able to attend.  Mr. Arons commented that the Board should be familiar with the subject property which formerly belonged to the Roses.  Mr. Arons said the Roses’ special permit was exactly the same as what Baxter Road, LLC was requesting.  He stated that his clients are having renovations made to the house, and they will reside there once the work is finished.  

Mr. Arons explained that his clients want to board their own horses and some belonging to their trainer.  The farm will not be open to the general public but compensation will be received for the boarding of horses, and that is why the operation is to be considered commercial.  Mr. Arons stated that all conditions in the existing special permit will be adhered to.

Patrick Browne asked if there are horses on the property now.

Mr. Arons said there are not, explaining that the barn is being repaired.

The Chairman said he was glad to know that there is no hay storage in the barn, but there is also no centrally-monitored fire alarm yet.

Mr. Arons said such an alarm will be installed in both the barn and the 5-stall turn-out shed.

Brian Ivanhoe noted that the Statement of Use indicated that the applicant intends to help develop and maintain the existing riding trails on the property.  

Mr. Arons said that was absolutely correct, and he stated that his client also owns the former Ross property which adjoins the subject lot.

Chairman Kamenstein asked if the 2 properties are currently being considered by the Planning Board for subdivision.

Mr. Arons stated that they are reviewing a potential 4-lot subdivision.

The Chairman said that the special permit will be based on the subject property as it exists, so Mr. Arons’ client would need to return to the Board of Appeals if the property is sub-divided in the future.

Mr. Ivanhoe stated that as a neighboring property owner, he had received no notice of the sub-division application, and Mr. Arons said that is because there has been no public hearing yet.  At the time of the public hearing, Notices will be sent out.

Mr. Arons requested that his client only be required to re-apply for the special permit if the sub-division reduces the size of the subject property, and the Chairman said he would agree to that.

Bruce Thompson pointed out that Old Salem Farm had been changed from 1 lot to 2 lots and back to 1 lot over the years, and they have always been required to return to the ZBA so that the special permit would clearly state which properties were covered by it.

Chairman Kamenstein said that if Mr. Edmonds gets a 4-lot subdivision and no lots change ownership, there will really be no change, and the special permit will not pertain to the former Ross property.  He told Mr. Arons that if the subject property is made smaller as a result of a sib-division, Mr. Edmonds must return to the ZBA.

Mr. Arons agreed, saying he just did not want his client to have to return if the lot gets larger.

Mr. Reilly agreed with Mr. Thompson, stating that if there is any change at all, the special permit should be changed to be specific to whatever the lot becomes.

Mr. Arons said they will return to the Board if anything about the subject property changes.

The Building Inspector commented that a special permit presumes that someone lives on the property, and Mr. Arons assured him that someone will be there once any horses are.

William Monti asked if all the conditions of the previous special permit will apply.

The Chairman said they will apply, and he said there will be a new condition included in all special permits henceforth; namely that the subject property may be subject to periodic fire safety inspections required by the New York State Property Maintenance Code (including all relevant parts of the “Building Code of NYS” and Chapter 92 of the “Code of the Town of North Salem”).  He reminded Mr. Reilly to include the condition that centrally-monitored alarm systems are to be installed.

Noting there were no further questions, the Chairman closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

Brian Ivanhoe

Seconded by:
Deidre McGovern

Mr. Ivanhoe:

Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Special permit granted, as requested, with specific conditions per discussion and agreement.

BA08-40 Maria and Brian Hale (270 Hardscrabble Road) – Area Variance – To decrease the minimum required front yard setback in an R-4 zoning district per Article V Section 250-15 to permit construction of a detached 2-car garage.  The non-conforming lot is subject to R-1/2 bulk requirements per Article XIV Section 250-79(A), with the exception of the front yard.  The existing front yard is 55.3 ft. which becomes the required front yard setback.  A variance of 38 ft. is requested (55.3 ft. required/existing; 18 ft. proposed).

The Chairman called on Viktor Solarik, the Hales’ architect.  Mr. Solarik described the subject property, a 2.36-acre non-conforming flag lot with a shared driveway, which was created by a 1978 sub-division.  He said the closest neighbor is the property in front of the Hales, and the Hale property is uphill from it.

Mr. Browne said he looked at the site and believes just the top of the proposed garage roof will be visible, so there will be no real impact on the neighbor.  He asked if the Hales are removing the existing shed.

Mr. Solarik replied that it is very old and will be taken down.  He stated that the new garage will be near but not in the exact same place as the shed.

Mr. Browne commented that the proposed garage site is the only reasonable, flat place to put it.  He went on to say that he noticed that a powder room is to be built on the upper level of the garage, and he asked what is planned for the second floor.

Mr. Solarik responded that his clients’ house is very small, and they wish to have a playroom for their children.  

Chairman Kamenstein said they will have to meet Building Code standards.  He added that if the Hales want an accessory apartment above the garage, they must say so.

Mr. Solarik said the space is very small, and his clients have no plans for an apartment.

Mr. Monti asked if there will be a water supply to the building, and Mr. Solarik said there will be, as well as waste water from the powder room piped to the existing septic system.  

The Chairman asked if the Hales have received Health Department approval for the powder room, and the Building Inspector said approval is not required for a half-bath.

There were no further questions, and the Chairman closed the public hearing.

Mr. Reilly read a draft resolution including the finding that the site proposed for the new garage is the only reasonable location given topographical limitations of the property.

Mr. Browne suggested to Mr. Solarik that the applicants consider planting screening at the top of the ridge where the garage will rise up, and Mr. Solarik said that might be a good idea.

Motion by:

William Monti

Seconded by:
Patrick Browne

Area Variance granted, as requested.

BA08-41 Mei-Gi and Roger Schwartz (38 Sugar Hill Road) – Area Variance – To decrease the minimum required combined side yard setbacks in an R-1 zoning district per Article V Section 250-15 to permit construction of an addition to an existing single-family dwelling.  A variance of 14 ft. is requested (20 ft./50 ft. required; 10 ft./36 ft. proposed).

The Chairman called on Oscar Ovalle, architect, who said the Schwartzes are proposing to have an addition put on their house.  He stated that an existing shed, 8 ft. from the property line, is to be removed, and the addition will be built in the same approximate location but farther from the side yard line.  

Chairman Kamenstein asked how close the nearest house is, and Mr. Browne answered that it is quite close.

The Chairman asked if the neighbor is aware of the Schwartzes’ plans.  

Mr. Schwartz said that he spoke to his neighbor, who said he has no objection to the addition.

Mr. Browne said it appears that the addition is for a larger bedroom and an existing small bedroom will be eliminated.  

Mr. Ovalle said that was correct, adding that one of the existing bedrooms will be converted to closets and storage space.

Mr. Browne commented that the neighbor’s house is uphill from/overlooks the Schwartz property.

Mrs. Schwartz replied that the addition will not have a higher roof-line than her existing house, and there will be no windows on the side of the addition that faces the neighbor.  She added that the neighbor also has a fence which provides some screening between the 2 lots.

Mr. Browne noted that the only bathroom on the bedroom level of the house will be within the master bedroom suite.  He suggested that part of the proposed storage area be used to build another bath for the other 2 bedrooms.  He stated that the additional bathroom will have no affect on the septic system, but it will be better for the Schwartzes and for the value of their home to have the second bath or at least a powder room.  Mr. Browne commented that the existing proposal will be a real problem at such time as the Schwartzes wish to sell their home.  

The Chairman noted there were no further questions or comments and closed the public hearing.

Mr. Reilly read a draft resolution, including the condition that there may be no exterior illumination on the side of the addition facing the neighbor.

Motion by:

Patrick Browne

Second by:

William Monti

Mr. Ivanhoe:

Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area variance granted, as requested, with specific condition per discussion and agreement.

The Board agreed to consider the next 2 applications together.

BA08-42 Charlotte Bruning (436 Route 22) – Area Variance – For construction and maintenance of an accessory apartment in a secondary structure in an R-1/4 zoning district, per Article IV Section 250-11.

BA08-43 Charlotte Bruning (436 Route 22) – Special Permit – For the maintenance of an accessory apartment above a proposed detached 2-car garage per Article XIII Section 250-68.

John Weiss of Northwoods Builders addressed the Board, stating that Mrs. Bruning presently lives in the house at 436 Route 22.  Mr. Weiss explained that Mrs. Bruning’s husband died recently, and she wishes to stay in North Salem.  The one-bedroom apartment above the proposed garage would be for Mrs. Bruning, and a niece and her husband will move into the main house.

The Chairman stated that the Town encourages accessory apartment as a means of providing a diversity of housing.  He added that the Board appreciated that the applicant was making application for the apartment before it is built, unlike many others in Town.

Mr. Browne asked if the garage/apartment is to be built on the left side as one goes up the drive, and Mr. Weiss said that was correct.  He added that the lot is large (1.5 acres), so there is plenty of room for the building.

Chairman Kamenstein asked how close the garage/apartment will be to the nearest house, and Mr. Weiss replied that there is no house nearby.  

Mr. Browne stated that most of the surrounding land is owned by the Westchester Land Trust, and he commented that the Bruning property is also at a higher elevation than the surrounding land.

There were no further questions, and the Chairman closed the public hearing.

Mr. Reilly read drafts of the area variance and special permit resolutions.

Area variance motion by:
  Patrick Browne

Second by:


  William Monti

Mr. Ivanhoe:

Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area variance granted, as requested.

Special permit motion by:  William Monti

Second by:


  Patrick Browne

Mr. Ivanhoe:

Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Special permit granted, as requested.

BA08-44 Jody and Scott Rosen (17 Baxter Road) – Special Permit – For the keeping of up to 20 horses and maintenance of a commercial boarding operation per Article XIII Section 250-72.  

John Arons, attorney, and Jody Rosen were present.  Mr. Arons stated that the Rosens recently purchased the former Mayland property, and they are requesting the same special permit the Maylands had.  He said the Rosens are living in the house at 17 Baxter Road, and the special permit is for their own horses and for the use of a woman who specializes in horse rehabilitation.  Mr. Arons said his clients will adhere to all the conditions put forth in the Mayland special permit, BA99-33, adding that the main barn has a centrally-monitored alarm in place.

The Chairman commented that he is familiar with the property.

Mr. Arons said the existing riding trails will be maintained and their use encouraged.

Mr. Browne asked about barns across the way from the Rosen property, but the Chairman said they belong to Richard Swanson of 11 Baxter Road.

Mr. Ivanhoe asked where the manure dumpster will be located.

Jody Rosen said one is at the side of the front barn and another will be placed on a concrete pad behind the back barn.

Chairman Kamenstein asked if the 2 dumpsters will be away from the Thomson property, and Mrs. Rosen said that was correct.

Jim Davis, with Mr. Swanson, said that access to the Rosen property is via an easement on Meadow Lane which is owned by Mr. Swanson.  Mr. Davis said people have been parking along the road already, and there is concern about commercial vehicles and more cars damaging the lane because the special permit will be for the boarding of 20 horses.  He asked what parking will be provided by the applicants.

Mr. Arons said 20 horses does not mean 20 people, pointing out that some of the horses will belong to the Rosens and the others will be owned by the trainer.

Mrs. Rosen said she does not want to see the road ruined either; and because she has young children, she would not want there to be a lot of traffic.

The Chairman asked if Mr. Swanson maintains the road, and Mr. Swanson replied that the Gunthels and the Thomsons share the snow-plowing and maintenance of the road.  He further explained that the Rosens just have an easement to cross the road, although people have been parking all over the grass on both sides of the road.  He said the Rosens are very nice, but they may not know that trailers that come during the week have knocked a fence down.

Chairman Kamenstein stated that Mr. Swanson raised valid points.

Mr. Swanson said there is no room to park on the road, so people must park on the Rosen property.

Mr. Arons stated that his clients will ensure that there is no parking on the roadway, adding that such parking is not a right of the Rosens.  He said the Rosens are good people, and if Mr. Swanson wants them to share in the cost of maintaining the road, they will do so.

The Chairman said he appreciated that offer.  He explained that he used to own StonyCreek Farm in the same neighborhood, so he is familiar with the amount of traffic generated by a commercial boarding operation.  He said StonyCreek boarded 40 horses versus 20 at the Rosens’, so he would expect there to be little discernable increased traffic caused by their boarding operation.  Just the same, there will probably be some increase, so Chairman Kamenstein suggested that the Rosens’ offer to participate in the maintenance of the road be accepted.  He added that it could be made a stipulation of the granting of the special permit.  The Chairman asked Mrs. Rosen to make provisions for parking off the road and on her property.

Mrs. Rosen said there is plenty of room and she will do what the Chairman asked.  

Mr. Swanson complained that although the Rosens know he owns the road, people continue to park there.  

Mrs. Rosen said she will make sure no one parks there any longer.

Chairman Kamenstein said the resolution will stipulate that there may be no parking on the neighbor’s property or on the easement by people accessing the Rosen property.

Mr. Swanson asked what amount of property is required for 20 horses.

The Chairman said there is no set rule, explaining that horses are mostly fed in the stalls and aren’t grazed any more, so they just need room to be turned out for exercise.  He commented that the Rosens have indicated their wish to be good neighbors by offering to help with upkeep of the road.

Mr. Thompson reiterated what the Chairman said at the close of the hearing of BA08-39; that henceforth all special permits for commercial horse-boarding operations shall include the stipulation that the subject property will be subject to periodic fire safety inspections and/or operating permits per New York State Building Code requirements.

Mr. Ivanhoe asked if there are grooms’ quarters on the property, and Mr. Arons replied that there are and they were approved in the past.

Mr. Reilly pointed out to Mr. Arons that the special permit will expire in 10 years or upon transfer of ownership of the subject property.

Chairman Kamenstein commented that the Rosens’ property is very nice.  Noting there were no further questions, he closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

William Monti

Second by:

Brian Ivanhoe

Mr. Ivanhoe:

Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Special permit granted, as requested, with specific conditions per discussion and agreement.

BA08-45 Susan Buzzetto (5 Maple Avenue) – Area Variance – To decrease the minimum required front yard setback in an R-1 zoning district per Article V Section 250-15 to permit a sunroom addition to remain as constructed.  A variance of 8 ft. is requested (35 ft. required; 27.4 ft. existing/proposed).

No one was present for this application.  The Chairman said the Board would proceed with BA08-35 and BA08-36; and if someone came for BA08-45, the application would be heard at the end of the meeting.

BA08-35 Patrick Donovan (605 Route 22) – Use Variance – To permit construction of additions and renovations to an existing single-family dwelling in order to convert it to a two-family dwelling in an R-1/2 zoning district, per Article IV Section 250-11.

BA08-36 Patrick Donovan (605 Route 22) – Area Variance – For construction of additions and renovations, 4 parking spaces and relocation of a 9.5 ft.-high retaining wall for an existing, non-conforming single-family dwelling.  The following variances are requested:

· Decrease the front yard setback from 30 ft. required to 6 ft. for a porch addition (a variance of 24 ft.) and to 25 ft. for a 2-story dwelling addition (a variance of 5 ft.), per Article V Section 250-15 and Article VI Section 250-20.

· Increase the maximum permitted height of a fence in a front yard for relocation of a 9.5 ft.-high retaining wall (a variance of 6 ft.) per Article VI Section 250-22C.

· Permit construction of 4 parking spaces in a front yard per Article VI Section 250-20 and Article VIII Section 250-29A.

The Chairman stated that Mr. Monti requested more time, as he had been out of town and not had time to read the lengthy submissions received from Don Rossi, attorney for Mr. Donovan.

Mr. Rossi stated that he received Mr. Reilly’s memorandum on the previous Thursday and e-mailed his response to the ZBA on Monday.  He added that he could summarize his e-mail.  He explained that the cases cited all focus on the narrow issue of use variances, adding that he was enthused to find the article on Rathkopf’s “Law of Zoning and Planning” because it summarized many of things said at prior meetings.  Mr. Rossi explained that this excerpt states that the mere purchase of property with knowledge of limitations is not the be all and end all when all other factors are met.  He commented that the cases cited by Mr. Reilly included ones that take a hard line and also others that have some “wiggle room” when special circumstances exist.  

Mr. Rossi stated that in cases where all factors are met, courts don’t like to overturn use variances.  He said he thought there was no issue in Mr. Donovan’s case; because no permitted uses would generate a reasonable return, the construction of a 2-family house will not alter the neighborhood character, and the property presents topographical difficulties.  Having met these 3 factors, Mr. Rossi said it would be too severe to deny the application just because Mr. Donovan knew the zoning limitations of the property.  He said the Rathkopf article poses the possibility that the prior owner might have requested a use variance; and if so, it would be unfair for the new owner to have fewer rights than the prior owner.  Mr. Rossi stated that he didn’t think, under he circumstances, the Court would overturn the use variance after the ZBA’s lengthy review of information provided and evidence submitted, and because the proposal will be good for the neighborhood and the Town.  

Mr. Rossi said the facts of the cases cited in his memorandum were important.  Of those denied, one was for an auto shop in a residential area.  In this case, the applicant got a variance, but the neighbors were suing the zoning board to overturn the variance.  The applicant still closed on purchase of the property, thinking he’d be in a better position to claim vested rights, but the Court found this to be a mockery of the process.

Mr. Rossi stated that Mr. Reilly’s examples of cases with “wiggle room” illustrate that purchase of property with knowledge of limitations is not reason enough to deny a use variance.  He said the dilapidated, infested condition of the house, steep slopes and rock ledge on the property and clear support are all in support of the use variance.  Mr. Rossi said that in his experience of zoning decisions going to Court, the Court asks what is good and bad about a case.  If they find it to be good, they look for a way to support the ZBA’s decision.  He added that he thought the Court would look favorably on Mr. Donovan’s application.  

Mr. Rossi told the Board that he and his client would appreciate a determination at this meeting.  He reiterated that the Raskopf article supports their position, and he added that there were no objections but much support from the community.

Mr. Browne said he has slogged through the cases offered by Mr. Rossi.  He added that he wanted to be open-minded, believing as he does that the applicant only means to improve the situation.  Mr. Browne also said that the more he studied, the more questions he had.   Mr. Browne said he does not think the points mentioned in the cases submitted by Mr. Rossi are settled.

Regarding reasonable return, Mr. Browne said the Board does not know.  He said that one case stated that in order to satisfy the unreasonable hardship requirement, the applicant must submit dollars and cents evidence.  Mr. Browne said the letter from the realtor is insufficient proof.

Mr. Rossi said the letter has weight because it comes from a realtor.  He stated that the explanation of how there can be no reasonable return on investment from any of the permitted uses is in his cover letter to the application.

Mr. Browne said the existing house actually has good windows and siding, so while he agrees the place needs work, he isn’t sure Mr. Donovan needs to put over $300,000 into it for 2, 1-bedroom units.  Mr. Browne asked how many bedrooms there are in the house now.

Mr. Rossi said there are 2, explaining that the number is limited by the septic system.  

Mr. Browne reiterated his dissatisfaction with the broker letter, adding that he cannot see how 2, 1-bedroom apartments would rent for more than 1, 2-bedroom house.  He asked if Mr. Donovan’s other property in the neighborhood is a legal 2-family house, and the Building Inspector said it is.  Mr. Browne said he believed that if less were spent on renovating the property as a single-family residence, Mr. Donovan could get a 4% return on his investment.

Mr. Rossi said site work is also needed, which will contribute to the costs.

Mr. Browne said all the properties in the immediate area have the same sloping property/the houses are right on Route 22, adding that this is reason to argue that the subject property is not unique.

Mr. Browne brought up the Queens, NY case example Mr. Rossi provided in his memorandum.  Mr. Browne said a use variance to permit the use of swampy land in a mixed-use area for tennis is not a good example.  

Mr. Rossi disagreed, saying the Queens and Soho examples are comparable because they illustrate the ZBA’s function and authority.  He went on to say that there are not many appropriate examples because when something so beneficial is going to occur, the cases don’t get to court.  

Mr. Browne said the Queens case is not a good example because the situation was much more unique.

Mr. Rossi said Mr. Donovan’s lot is unique; rocky and needing to be hammered out just to provide parking.  

Mr. Browne said all the lots in the neighborhood are similar.

Mr. Rossi stated that only 2 or 3 are similar, and he feels they would deserve similar relief.

Mr. Browne said that was his concern, but Mr. Rossi countered that Mr. Donovan’s proposal will improve the neighborhood to such an extent that no one in the neighborhood is worried.

Mr. Browne said the Board is entitled to consider the fact that it is a single-family dwelling in a single-family district where there are a few pre-existing multi-family residences.  He asked what Mr. Rossi thought the Board’s reaction would be if he brought a similar application for a property on Baxter Road, for example.

Mr. Rossi said he wouldn’t bring such an application.  He stated that the hamlet is a transportation hub, and the area has 10, 2-family residences.  He said Mr. Donovan’s proposal is not inconsistent with the neighborhood character and will actually enhance it.  He asked Mr. Browne to note how good the house on Mr. Donovan’s other, recently-renovated property looks.  

Mr. Browne commented that the subject property would look just as good renovated for $60,000 as a 1-family house.

Mr. Rossi said renovation is expensive, stating that a deck he recently built on his own property had cost $25,000.  He said he would like to see what could be done for $60,000 to enhance the vermin-infested property with a rock slope, adding that the retaining wall will probably cost $60,000 alone.  

Mr. Browne countered that fewer parking spaces would need to be created for a single-family dwelling.  He said he had information from the Harvard School of Public Health regarding bedbugs, which states that the infested building could be fumigated.  

Mr. Rossi asked if Mr. Browne feared that permitting the use variance would set a precedent.

Chairman Kamenstein said the ZBA has stated categorically that their decisions do not create precedents; rather, they judge each application on its merits.

Mr. Browne said Mr. Rossi’s use of the Board’s previous decisions as examples makes them precedent-like.

Chairman Kamenstein stated that the facts may be similar between 2 different situations; but precedence means that having granted something to one applicant, the Board is obligated to do the same for all similar applications.   

Mr. Browne countered that while the Board is not forced to do anything, it invites questions of fairness.  

The Chairman said that Mr. Browne’s comment suggested that the Board should not grant variances.

Mr. Browne said he had the 3 following issues with Mr. Donovan’s application:

· He believes the property can realize a reasonable return as a single-family residence, and he would not advise a large investment in creating a 2-family house with 2, 1-bedroom apartments.

· He does not agree that the physical hardship of the property is unique.

· As far as the character of the neighborhood not being altered, he is troubled by what is essentially a request to change the Zoning Ordinance.

Mr. Rossi stated that the ZBA’s function is to grant relief.  He said that contrary to evidence submitted to support Mr. Donovan’s application; Mr. Browne has a problem with it.  Mr. Rossi asked why no one asked if the owners of the Union Hall hadn’t just purchased it knowing what uses were permitted.  The Annor application was approved for a use not permitted in the district.  

Mr. Browne said the uses pre-dated the Zoning Ordinance, but Mr. Rossi said Annor Inc.’s purchase of the building did not.  

Chairman Kamenstein added that the building was previously used as a gallery and a gift shop.

Mr. Browne said those are similar types of use to the dance/yoga studio that Annor got the variance for, but the Chairman said they are all non-residential uses in a residential district.

Mr. Browne said the use of the building had always been commercial and not residential.

The Chairman said Mr. Donovan wants a different residential use, which he did not see as being very different from a change from gift shop to yoga studio.

Mr. Monti said Mr. Donovan was asking to functionally change the Zoning Ordinance, which is a planning function.  He said Mr. Donovan should make application to the Town Board.  

Mr. Rossi reiterated that the Board of Appeals grants relief from the Zoning Ordinance, and he was not asking that the Zoning Ordinance be changed.  He asked why the Board had not asked about Annor’s previous knowledge of the subject property’s zoning.  

Mr. Browne said he had a number of concerns about Mr. Donovan’s application, notwithstanding the great possibility that the use variance would be challenged if granted.  Mr. Browne said it only takes one person to feel that their zoning is being diminished.  

Mr. Rossi replied that after 3 meetings, no one has objected, and the closest adjoining neighbor sent a letter of support.  He said Mr. Browne should have no concern at all about anyone contesting the use variance.

Mr. Browne said someone could still object, and the courts look at the items that need to be satisfied to warrant granting a use variance, and he felt the first 3 requirements were not properly addressed.  He added that he was concerned that if properties in the neighborhood start to become available and are purchased by builders, they may wish to change to 2-family zoning also.  

Mr. Rossi said that if a piece of property along this section of Route 22 cried out for relief from the Zoning Ordinance to make it attractive like some others in the neighborhood, the Board should welcome such an application with open arms.  If there are other issues less blatantly apparent than those of the subject property, then the Board should deny such applications.

Chairman Kamenstein said the Board has granted use variances in the past and allowed places to be turned into 2-family houses.  He said one in Purdys was for a 3-family house in a single-family district, and the Board granted the request.  He added that this didn’t cause a rush of use variance applications.

Mr. Rossi said the former Brighams’ Corner was a good example.  He explained that the property owner got a use variance for a landscaping/garden center.  He said there are others in the same neighborhood that might benefit from greater flexibility in the commercial uses permitted, but no additional applications were received by the ZBA.  Mr. Rossi said Mr. Browne’s concerns were legitimate; but from a practical standpoint, granting Mr. Donovan’s request would not result in a rush of applications to the Board.  He stated that if other property owners along the same stretch of Route 22 as Mr. Donovan’s property request use variances, he felt those should be granted.

Mr. Browne said he remained concerned. 

Mr. Monti said he was not prepared to vote.

The Chairman said he feels no decisions by the Board create precedents, and they have never acted that way.

Mr. Browne asked if the Chairman wasn’t concerned that they would receive more similar requests, and the Chairman answered that he was not.  

Mr. Browne suggested that residents might feel they were not treated as fairly as others who came before them.

Chairman Kamenstein said he feels the Board is fair to everyone because they do judge each application on its merits.  He added that he thinks this is a good policy, and better than using precedence in judging applications.  He said then when Mr. Reilly gave the Board his opinion, he also gave them some wiggle room and opened the door for them to consider the Donovan application.  The Chairman said the cases cited by Mr. Rossi also showed the way to proceed based on court decisions.  He said he also considered it an important factor that Mr. Donovan’s proposal will be beneficial for the Town because it offers alternative housing, which the County is pressing the Town to do.  

Chairman Kamenstein stated that there was enough information on which to base a logical, reasoned decision, and the Board’s decisions have been upheld in the past when they have been approached in a reasonable manner with enough evidence to support them.  He said a 2-family house will not be detrimental to the neighborhood’s character in any way, and he thought it would be good for the Town.

Mr. Browne said the evidence offered brought him to the opposite opinion.  He said the case with the L-shaped lots, and the Queens tennis court case were both affirmed by the court for good reasons which the Donovan application does not have.  Another case offered, involving a repair shop, was turned down for very good reasons which he feels the Donovan application does have.  

Mr. Rossi stated that he disagreed with Mr. Browne.  He said the Soho case (L-shaped lots) was in line with what the Chairman said; namely that an application shouldn’t be denied for fear that it will be overturned in Court.

Mr. Ivanhoe asked if Mr. Browne read Mr. Reilly’s memo, and Mr. Browne said he did.  He said he disagreed that Mr. Donovan meets the criteria, except perhaps neighborhood character.  He stated that he had a problem with the reasonable return point and, regarding the hardship, disagreed that it doesn’t apply to a substantial portion of the district.  Mr. Browne added that the subject property is not a lot that cannot be built on; it already has a single-family house on it that can be improved to where it will provide a 4 to 5% return on a total investment of $300,000.   He said he did not think Mr. Donovan could get a better return on an investment of $560,000 in a 2-family house.

Mr. Rossi said the proposal will also be good for the neighborhood.  

Mr. Browne commented that that wasn’t enough reason to support it per the legal guidelines.

Mr. Rossi said Mr. Browne did not need to worry about precedent-setting.

Mr. Browne said that if Mr. Donovan needs an exterminator, he can give him the name of one.

Mr. Donovan said 2 exterminators told him the existing house cannot be fumigated successfully.

Mr. Browne said he thought that was wrong and commented that he did not think exterminators rip out all the sheetrock in infested apartments in high-rise buildings in New York City.

The Chairman asked what the Board should do next, and Mr. Rossi said he would like the Board to vote on the application.

The Chairman said that if that is what Mr. Rossi and his client want, he feels the Board must do so.

Mr. Monti stated that he had not had time to read Mr. Rossi’s memorandum.

Mr. Rossi said he understood, but the delay has been costing his client money, both in legal fees and in holding up the start of construction.

Ms. McGovern expressed concern that Mr. Donovan knew the zoning when he purchased the property, although she agreed that the renovated house will improve the neighborhood.

Mr. Rossi told Ms. McGovern that Mr. Donovan got 100 signatures on a petition in support of his application, and he spoke to all 4 immediate neighbors.

Ms. McGovern asked why Mr. Donovan wouldn’t just renovate the single-family house, and Mr. Rossi explained that he doesn’t feel it will generate sufficient return on his investment.  He said the location is also not desirable for a family with children.

Ms. McGovern asked if 5 parking spaces will be necessary, and Mr. Rossi replied that at least 4 will be needed.

Mr. Browne pointed out that a single-family house would only need 2 parking spaces.

Mr. Donovan explained that the area is heavily-trafficked, so he needs to create room to pull over/off the road.  He said one of the 5 spaces would actually be for the other house he recently renovated.  He showed Ms. McGovern photos of the house he recently renovated and the subject property, explaining where he wants to put the retaining wall for the parking area.   

Ms. McGovern asked Mr. Browne to list his objections again.

Mr. Browne said his objections were Mr. Donovan’s prior knowledge of the zoning ordinance and his belief (Mr. Browne’s) that Mr. Donovan can get a reasonable return on his investment with a permitted use.  

Ms. McGovern asked how a 2-family house might affect real estate values in the area, and Mr. Browne said he did not think it would have any effect because there are already multi-family residences in the neighborhood.

Mr. Ivanhoe said he thought Mr. Browne was wrong about the rate of return.  He said he thought Mr. Donovan was looking at the long-term result, because his initial investment will be amortized over a long period of time. He added that he did not think Mr. Donovan was looking to renovate and then quickly flip the house.

Mr. Browne said he knew Mr. Donovan was planning to rent and not sell the house, but he also added that a 2-family rental restricts the property’s market value to a calculation of the rents.  

Chairman Kamenstein said it was his opinion that if the Board members thought the renovated house would be good for the Town and enough facts were presented to justify granting the use variance, they should do so.  

The Chairman closed the public hearing.

Mr. Reilly explained that if he read a draft resolution, there must be a majority vote either in favor of or against the use variance.  

Ms. McGovern asked if the use variance would run with the land, and Mr. Reilly responded that it will.

Mr. Reilly read the draft use variance resolution.

Motion:

William Monti

Seconded by:
Deidre McGovern

Mr. Ivanhoe:

Aye

Ms. McGovern:
Aye

Mr. Monti:

Abstained

Mr. Browne:

Nay

Chairman:

Aye

Use variance granted, as requested.

Mr. Reilly read a draft of the area variance resolution.

Motion:

Brian Ivanhoe

Seconded by:
Deidre McGovern

Mr. Monti asked how Mr. Donovan will manage the presence of utility poles and create a parking area.  

Mr. Donovan said he will create an island with parking in front of and behind it.

Mr. Browne:

Nay

Mr. Monti:

Abstain

Ms. McGovern:
Aye

Mr. Ivanhoe:

Aye

Chairman:

Aye

Area variance granted, as requested.

The Chairman closed the meeting.

Respectfully submitted,

__________________________

Janice Will, Recording Secretary
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