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Members of the Public

Chairman Kamenstein called the October 16, 2008 Town of North Salem Zoning Board of Appeals meeting to order.

The minutes of the September 11, 2008 meeting were unanimously accepted.
Chairman Kamenstein set the next meeting for Thursday, November 13, 2008.  

HEARINGS CONTINUED

BA07-49 Thomas Cahill (184 Keeler Lane) – Area Variance – To increase the maximum height of a fence in a front yard from 4 ft. permitted to 7 ft. proposed, per Article VI Section 250-22, for construction of 2, 6.5 ft.-high piers with a 7 ft. high gate. 

Thomas Cahill addressed the Board, stating that there had been agreement on his application at the September hearing, but the dimensions given in the revised plans did not match up with the public hearing notice.  He said his application was re-Noticed and the diagram re-done to illustrate the 35 ft. distance from the gate to the road that the Board requested.  There were no other changes in the plans.
The Chairman said lighting was mentioned at the September hearing, but he did not remember exactly what was said.

The secretary read from the hearing minutes that the Board would require that light fixtures mounted to the front of the pillars would be permitted a maximum of 25 watts each.

Chairman Kamenstein noted there were no questions or comments and closed the public hearing.

Gerald Reilly read a draft resolution.

Chairman Kamenstein requested that the findings in the resolution include a statement that the applicant complied with the Board’s request that the gate be placed 35 ft. from the road for safety reasons.
Motion by:

William Monti

Seconded by:
Brian Ivanhoe

Mr. Ivanhoe:

Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area variance granted, as requested, with specific conditions per discussion and agreement.

BA08-34 Lauren and Brian Ivanhoe (170 Baxter Road) – Special Permit – To amend existing special permit, BA08-12 (for the keeping of up to 10 horses/maintenance of a commercial horse-boarding operation), to include construction of a storage shed, per Article XIII Section 250-72.

Chairman Kamenstein stated that this application was carried over from the September meeting because there were not enough Members present to vote on it once Mr. Ivanhoe recused himself.

Mr. Monti and Mr. Browne both said they had no questions.  

The Chairman commented that construction of the shed will have no impact on anyone, and he closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

William Monti

Seconded by:
Patrick Browne

Mr. Ivanhoe:

Recused

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman :

Aye

Special permit amendment granted, as requested.

BA08-35 Patrick Donovan (605 Route 22) – Use Variance – To permit construction of additions and renovations to an existing single-family dwelling in order to convert it to a two-family dwelling in an R-1/2 zoning district, per Article IV Section 250-11.

BA08-36 Patrick Donovan (605 Route 22) – Area Variance – For construction of additions and renovations, 4 parking spaces and relocation of a 9.5 ft.-high retaining wall for an existing, non-conforming single-family dwelling.  The following variances are requested:

· Decrease the front yard setback from 30 ft. required to 6 ft. for a porch addition (a variance of 24 ft.) and to 25 ft. for a 2-story dwelling addition (a variance of 5 ft.), per Article V Section 250-15 and Article VI Section 250-20.

· Increase the maximum permitted height of a fence in a front yard for relocation of a 9.5 ft.-high retaining wall (a variance of 6 ft.) per Article VI Section 250-22C.

· Permit construction of 4 parking spaces in a front yard per Article VI Section 250-20 and Article VIII Section 250-29A.

The Chairman stated that these two applications were also carried over from September.

Patrick Donovan and Don Rossi, Mr. Donovan’s attorney, were present.

Chairman Kamenstein stated that Mr. Rossi submitted a letter from a realtor and a memorandum of law in support of his client’s applications.

Mr. Rossi said that at the September hearing, there was a lengthy discussion of self-created hardship, a point considered as part of the consideration of an application for a use variance.  He said his memorandum provides examples of property purchases with knowledge of the site’s non-conformity and also gives examples of site conditions causing hardship.  Mr. Rossi stated his belief that the Board of Appeals has the flexibility to find that his client’s hardship is not self-created.

Mr. Rossi stated that the letter from John Petrillo of Century 21 speaks about Mr. Donovan’s renovation being an improvement in the neighborhood and also about the need to generate income to make his investment worthwhile.  He said it would not be an abuse of the Board’s discretion to find, based on the facts of the application, for them to grant the variance.
The Chairman said he appreciated that Mr. Rossi showed both sides of the argument in his memo.

Mr. Browne stated that he was not present at the September meeting, but he read the meeting minutes and Mr. Rossi’s memorandum.  He asked if relief is being requested because of an otherwise unreasonable return on investment.

Mr. Rossi said the relief requested is permission to construct a 2-family home in a single-family zone.  He pointed out that the realtor said the property is not a good investment either way.  Mr. Rossi said the question is whether Mr. Donovan can get a reasonable return from his investment with a permitted use of the property.  He explained that Mr. Donovan renovated the property next door to the subject lot, and he needed to find tenants who want this kind of dwelling unit/want to be close to the train and are willing to pay an adequate rent in that location, which he did.  Mr. Donovan now seeks relief from the Zoning Ordinance to help him get a reasonable return on his planned investment in improvements on the subject property.

Mr. Browne said Mr. Donovan is asking for a change in the zoning.  

Mr. Rossi said Mr. Donovan desires a change in the permitted use of the property, and the

Chairman commented that that is like a change in zoning.

Mr. Browne commented that he might buy and fix up a property but need to convert it to a 4- or 5-family house to recoup his investment, and the Chairman said he would always have the right to apply for a use variance.  
Chairman Kamenstein said he felt the success or failure of such an application would always depend on circumstances.  He suggested that if a lot in Town were purchased by someone who wanted to convert a building to a gambling hall, that would be out of the neighborhood’s character and undesirable; whereas converting a building that was once a home to a store in an area where the neighboring buildings are stores might make sense and merit relief. 

Mr. Browne said he thinks anyone who wants to fix up a house in the hamlet deserves consideration, and Mr. Donovan’s proposal would also provide reasonable rental housing; however, the neighborhood would also benefit from renovations to the property within the limits of what is permitted by the Zoning Ordinance.  Mr. Browne commented that he has a problem with granting a use variance for return on investment.  He added that he understands that the property is not a desirable location for a family with children, but it would be good for someone.  He said he is not sure about permitting the variance just so Mr. Donovan can make more money, and he added that the purchase price of $240,000 plus an additional investment of $320,000 is a lot to try and get back.

The Chairman said the proposal is in keeping with the character of the neighborhood/nothing that would be detrimental is being requested, and the renovated property would provide reasonable rental housing.
Mr. Browne asked if by saying the proposal is in keeping with neighborhood character the Chairman meant there are similar dwellings in the neighborhood.

Chairman Kamenstein replied that there are pre-existing, non-conforming multi-family units in the area.   He mentioned a Special Permit amendment granted by the ZBA that removed the usual condition that the owner reside in one of the dwelling units on the subject property.
Mr. Browne asked if the Board was being asked to allow a creeping increase in the number of multi-family dwellings in the area.

The Chairman said it is not rampant, and the request is in keeping with the character of the area.  He added that it is an opportunity to contribute to a mixed population.

Mr. Browne commented that the Zoning Ordinance would permit a single-family dwelling with an accessory apartment, but he presumes that Mr. Donovan does not intend to live on the subject property.

Mr. Rossi said that was correct.

The Chairman said he did not see much difference between a 2-family house and a single-family house with an accessory apartment.

Mr. Rossi reiterated that the property cannot provide an adequate yield on investment with any of the permitted uses, most of which are completely infeasible for the property any way.
Mr. Browne said those uses are only not feasible as an investment.

Mr. Rossi said the Use Table does not state that uses are investments.  He stated that the subject property has a single-family house, fallen into disrepair, and a significant investment needs to be made in its renovation whether as a single-family residence or as a 2-family dwelling.  He said that, unlike some other parts of Town, this property has constraints that make it infeasible to renovate it as a single-family dwelling.    Mr. Rossi stated that investment is not the sole issue; the location of the property makes it undesirable as a family residence.  He said his client’s goal is to improve the property by providing 2 rental units, and this is also the only way to get a reasonable return on investment. Mr. Rossi said the second issue to be considered is neighborhood character, and Mr. Donovan’s proposal would not alter the character of the neighborhood.  Mr. Rossi said it does not matter how long it takes to realize a return on Mr. Donovan’s investment; if the change is not permitted, the property will continue to be sold for less and less and never be renovated.
Mr. Browne stated that Mr. Donovan knew the property’s value had decreased when he purchased it.

Mr. Rossi said it could be left as a deteriorating boarding house.
Mr. Browne asked what Mr. Reilly’s opinion had been at the September hearing, and Mr. Reilly answered that in his opinion the situation is a self-created hardship, a condition under which the Board of Appeals cannot legally grant a use variance.  

Mr. Reilly went on to say that he does not think anyone will object to the granting of this application, but if they did and pursued an Article 78 proceeding, they would win because the use variance is codified in New York State law.  He stated that the way to accomplish what Mr. Donovan wants is by re-zoning, which is time-consuming and expensive.  Mr. Reilly said he understands how the Board may choose to grant the use variance, but his legal opinion has not changed.
Mr. Rossi said he believes the Board can find that the hardship is not self-created, clearing the way to grant the use variance.  He stated that any parcel brought to the Board for a Use Variance has been purchased with knowledge of the zoning unless they have owned it since the 1950’s.  He said the ZBA decides what is and is not a self-created hardship.  If they find that site conditions, location, etc. are the hardship, he believes their ruling would be upheld in court.   

Mr. Browne said he is very sympathetic to Mr. Donovan and his plan to fix up the property, improve the structure and provide housing.  

Mr. Rossi said that sympathy allows the Board to make the decision to grant the use variance because the result would be good.  He stated that a court would say that although the property was purchased with knowledge of the Zoning Ordinance, it is in a hamlet that is going through much change and improvement, and the proposed use is consistent with that, so strict interpretation of the Zoning Ordinance should not stand in the way of this type of result.  
Mr. Browne asked if there are no other options, and Mr. Rossi replied that a single-family house will not work.

Mr. Browne suggested that perhaps making a smaller investment in renovating the property would enable Mr. Donovan to sell or rent it as a single-family residence.  He said that as things stand, Mr. Donovan says he is under a hardship that can only be alleviated by spot-zoning this single property.  

Mr. Rossi said it would not be spot-zoning, because the use would not be inconsistent with the neighborhood.  He said that spot-zoning imparts a negative connotation, adding that there are 10 to 12, 2-family dwellings in the same general corridor of Route 22.

Mr. Browne asked if these residences are pre-existing or did their owners get use variances.

Mr. Rossi said he does not think they have use variances but he does not know, adding that he believes some have just evolved over time.  He brought up a recent special permit granted for an accessory apartment, under which the owner does not have to reside on the property, essentially making the property a 2-family house.  Commenting that the neighborhood of the subject property has a church and commercial uses as well as other 2-family houses, Mr. Rossi said that what his client wants to do will be a benefit to all.  
Mr. Browne asked if the referenced special permit is specific to the property owner or does it run with the land, and the Chairman said it runs with the property.  

Mr. Rossi stated that the Board will not be breaking new ground with a use variance, and he reminded them that the Union Hall owners were granted a use variance to have a yoga and dance studio there, which is not a permitted use.  He said the ZBA felt the proposed use was consistent with the existing use of the building and would have no negative impact on the neighborhood.
Mr. Browne asked if it isn’t a more sensitive issue for Town residents to have an area in the zone in which they reside down-zoned than to change a building’s use from a shop to a dance studio.
Mr. Rossi said there has been no objection from anyone in the neighborhood to Mr. Donovan’s application.  Mr. Donovan circulated a petition for support of his use variance application which was signed by over 90 people including the owner of the property directly behind and uphill from the subject lot.  Mr. Rossi said he does not think, given the property’s isolation and topographical constraints and the fact that there is already a house on the lot, that the use variance will contravene the Zoning Ordinance.  He further stated that the 1987 Zoning Ordinance is so restrictive that it almost invites use variances.  Mr. Rossi offered Brigham’s Corner as an example, saying that retail uses are permitted in its zone, but they were so specific that a variance was required to permit their garden business.  He said he believes the Zoning Ordinance was intended to accept some use variances.
The Chairman commented that he does not feel the ZBA ever creates precedents, as they judge each application separately.

Mr. Browne said the one person who did not sign Mr. Donovan’s petition may file an Article 78 and sue the Town.

Mr. Rossi said he does not think the courts would overturn the granting of this use variance by the Board.  He said others were more egregious/expansions of non-conforming uses, and they were found to be wrongly granted.

Chairman Kamenstein said the Board has been fortunate, due in part to the legal advice of Mr. Reilly, that they have not had a ruling overturned in the 17 to 18 years the Chairman has been a member of the Board of Appeals.  He said the problem with an Article 78 is that it costs the Town money to defend the Board’s decision.  He said that while it seems unlikely that granting Mr. Donovan this use variance would result in an Article 78 proceeding, it could happen, and he asked if Mr. Donovan would be willing to partially indemnify the Town for its expense in such an event.  The Chairman said that he finds the proposal to be in character with both the neighborhood and the Town’s desire to provide a diversity of housing types, but it is not a black and white issue.  

Mr. Rossi said the Board has been fortunate to be on the side of right in Article 78 proceedings in the past, but he wondered what would happen if the Town chose not to defend against an Article 78.

Mr. Browne said he would not like to take such a risk.  He said he found the Chairman’s suggestion too much like insurance for doing something wrong.

Chairman Kamenstein stated that if he thought the use variance was wrong, he would vote against it; however, if they could get indemnification, he would feel more comfortable about granting it.

Mr. Rossi said he did not like the idea of asking a Town resident and tax-payer to foot the bill for the Town’s defense, but he also doesn’t see that there is much of a risk.  In the event of an Article 78 proceeding, he would be sharing briefs and information with the Town and the expense would not be shocking.

The Chairman said there would still be an expense to the Town.

Mr. Rossi said he would talk to Mr. Donovan.  He added that he does not want to do something that promotes a good end-result and then have a potential “chink in the armor” because of something someone might call contract zoning. Mr. Rossi asked for time to speak with his client, and then they would return at a later point in the meeting.

The Chairman stated that the application would be held over to the end of the meeting.
PUBLIC HEARING
BA08-37 Nora and Todd Amus (27 June Road) – Area Variance – To increase the maximum height of a fence in a front yard from 4 ft. permitted to 9 ft. proposed, per Article VI Section 250-22, to permit 2 as-built 6 ft. 2 in.-high pillars to remain as constructed and for installation of 2, 2 ft. 7 in.-high light fixtures on top of the pillars as well as a 6 ft.-high gate.    
Nora Amus and William Clark, project manager, were present.  

Chairman Kamenstein asked why pillars of a height not permitted were constructed.

Mrs. Amus said the pillars were built in conjunction with construction of a stone wall to retain septic fill, and she did not know they were not permitted.  She said that when the Building Inspector saw the pillars and told her they were not legal, she immediately stopped all work on the property.  
Chairman Kamenstein asked if Mrs. Amus’ architect shouldn’t have known, and she replied that the pillars had been on her original plans but were removed at some point.  She offered to show the Board an original site plan done by Bibbo Associates.

Mrs. Amus said the County over-excavated June Road, and they will bring in fill and gravel to mitigate the situation.  She stated that she wants a wall built just to the edge of the area of disturbance.

The Chairman asked how far the gate will be from the road, and Mrs. Amus replied that it will be 19 ft. away.

Chairman Kamenstein said that is not a safe distance/there would not be enough room for a truck to pull in off the road.

Mrs. Amus said that then she would just like to keep the pillars attached to the walls without a gate.

The Chairman asked about lighting on the pillars.

Mrs. Amus said there are 2 styles of light that match other light fixtures on the house, and the taller one takes lower wattage than the smaller one.

The Chairman said he was concerned about neighborhood character, adding that the Board had just limited another applicant to 25 watts per light.

Mrs. Amus explained that the smaller light has a single large bulb, while the taller one has multiple bulbs, so she will be able to get the wattage down.  She said she likes the fixtures equally and would go with whichever one the Board prefers.
Mr. Browne asked why the Amuses don’t just move the pillars back to where there would be room to have the gates also.

Mr. Clark stated that moving the wall attached to the pillars would interfere with the septic area.
The Chairman said another issue with the proposed light fixtures is the fact that the Board dislikes lights that are visible at their source, normally requesting down-lighting.

Mr. Clark commented that reducing the wattage would be helpful, but the Chairman responded that installed on top of 6 ft. pillars, the lights would be like beacons.

Mr. Ivanhoe pointed out that the earlier applicant, Mr. Cahill, would have lights inserted into the fronts of the pillars.

Mrs. Amus said the lights she wants are available with frosted glass.  She offered to look into getting light fixtures like those in a photograph of another gate with pillars and lights in Town.
The Chairman recognized the photo and commented that the property is in a part of Town where it sits alone, unlike the neighborhood of the Amus property.  He added that he was concerned about the lights.

Mr. Monti suggested employing something like the light fixtures to be used on the Cahill property, which will be mounted into the pillar face.

Mrs. Amus said she would look into it, and the Chairman said he would prefer that kind of light fixture with low wattage.

Mr. Clark said the pillars will actually be more like 5 ft. high once the grade/driveway are finished.

The Chairman said they would still be too close to a busy road to have a gate.  He stated that the Board had insisted that the Cahill gate be installed 35 ft. from the road.
Mr. Clark reiterated that moving the pillars, wall and gate back to 35 ft. would be impossible on the side where the septic is.

Mrs. Amus said she was willing to give up the gate, adding that they will need room for a turning area inside the property.  

Chairman Kamenstein said that the lighting is a neighborhood character issue, but if the Amuses will recess the lights into the pillars and employ a maximum of 25 watts each, he would be agreeable to granting the variance.

Mr. Thompson stated that the site plan submitted with the house plans has no pillars on it.

Mrs. Amus said she only meant that the original plans had the pillars and gate, and Mr. Thompson had told her they would necessitate application for a variance.

Mr. Thompson said he wanted to make sure Mrs. Amus agreed that the plans approved for the building permit had no pillars and no gate, and she said that was correct.
Mr. Thompson said the approved plans showed only a 2 to3 ft.-high wall set farther back from the property line than what Mrs. Amus proposes now.  

Chairman Kamenstein asked if Mrs. Amus wouldn’t need to amend her building permit to reflect this change, and the Building Inspector said she will need the Town Engineer to review the wall.

Mrs. Amus asked if a building permit is needed to repair/rebuild existing walls, and Mr. Clark added that the survey indicates that the wall on either side of the driveway is proposed to repair the remains of an old existing wall.

Mr. Thompson said she should use the plans submitted with the variance application to apply to amend her building permit.  He said there have been incidences in Town recently where contractors have re-built old walls but inadvertently drifted off the property line, requiring licensing agreements with the Town.  The Building Inspector stated that he wanted to be absolutely sure there is no confusion about the plan changes regarding the walls, pillars, etc., and he pointed out that June Road is a County road.
Mr. Reilly asked if the wall is within the County right-of-way and if the County will have to approve the walls and pillars.

Mr. Thompson said the Amuses should go to the Town Engineer first because he will direct the Amuses further as necessary, and he reiterated that he wanted it known that the current building permit did not include approval of the stone wall at the front of the property.  
Mr. Clark said there will be plenty of room for a private vehicle to pull in off the road.

The Chairman said that if the Amuses are willing to forfeit the gate, the Board would consider the pillars with recessed lights of 25 watts each.

Mrs. Amus said the pillars are not 6 ft. high, and the Chairman responded that as long as they are no taller than the height given in the variance application, there will not be a problem.

Chairman Kamenstein stated that the Board received a letter from Manuel and Sara deVengoechea of 15 June Road, the property next door to the Amuses.  The letter states the deVengoecheas’ objection to the variance application and also to the messy condition of the construction site.

Mrs. Amus said septic fill on the site will be employed once the stone matter on the site is used for the retaining wall.  
The Chairman said the construction has been going on for a very long time.

Mrs. Amus agreed, adding that the Building Inspector has been very precise in his inspections and requests for as-builts which required the input of the architect and took time.  She said she appreciated this attention to detail and felt certain everything was being built according to Code.  She said she could understand the deVengoecheas’ frustration.
Mrs. Amus stated that excavation to clear the driveway had just begun when the Building Inspector told her she would need a variance for the pillars.  She added that the appearance of the property will be improved once the stone wall is approved and built, and landscaping will soften the overall appearance.

Manual deVengoechea addressed the Board, stating that this was not the first time he has had a problem with the Amuses.  He said he tried to prevent construction of their house in 2004 because he felt the wetlands present would be violated; however, the work had already been approved.  Mr. deVengoechea said he opposed the variance application because the lighted pillars and gate would be out of character with the neighborhood, as he feels the house also is.  He said the tall pillars would exacerbate the size of the house.

Mr. deVengoechea said the 2 properies are in a flood area, and water accumulates in the vicinity of the proposed wall.  He stated that the wall will hold water on his property instead of letting it flow onward, and he suggested that a wall be built with openings to let water flow through it to the river and not sit stagnant.  Mr. deVengoechea said he also spoke to the County about cleaning out the drainage ditch along June Road, but they have never come to clean it out.
The Chairman suggested that Mrs. Amus consider what Mr. deVengoechea said about the wall/water-flow.
Mrs. Amus stated that Bibbo installed a stone filtration system on her property, and she also spoke to the County about the ditch in front of the deVengoechea property, which they will not clean out because it is clogged with weeds and leaves from their property.   The section of the ditch in front of the Amus property was dug out.  She said the deVengoechea property is higher than hers, so water flows off it onto her property.  The County showed Mrs. Amus where they should have dug out the ditch and also how much too far they dug it, causing additional problems.  The County plans to install a filtration system and gravel to mitigate the problem they caused, and she has had underground drainage put in which has proven to be very effective.  Mrs. Amus went on to say that the deVengoechea pond overflowed onto her property, digging a hole under her fence, and the water was stopped by unused fill behind her house.  She said the new drain at the end of her driveway took up all the water that had been on the road overnight, whereas this used to sit for 5 or 6 days.  Mrs. Amus stated that the deVengoecheas’ pipe from their pond to the river backed up into their pond when the river ran over, overflowing the pond and backing onto her property.
Mr. deVengoechea said the 2 properties are in a flood area, and the water’s natural path is across his land and through the Amus property.  He suggested that the proposed wall will be within a wetlands area, which he pointed out in the past by asking how his side of the former Amus fence could be in a wetlands area but not the Amus side of that fence.   He said he also requested that a wetlands inspector take soil samples to verify this, but he did not know whether or not this was done.  Mr. deVengoechea said he asked the State for permission to put in an outlet pipe from his pond to the roadside to decrease the likelihood of the pond overflowing, and this benefits the Amuses as well.  He stated that if he had known about the proposed wall on the Amus property, he would have protested.  He said further that Hurricane Floyd destroyed the previous property-owner’s fence and the road.  Mr. deVengoechea asked that the wall not be approved, or that assurance that the wall will not affect his property be provided.  
Mr. deVengoechea stated that the existing pillars and proposed lanterns are out of character with the neighborhood and too big, as is the house.  He explained that his view is affected by the scale of the Amus house.  

Sarah deVengoechea said she is aware that when a house is being constructed, there will be building material and rubble on the site during the work, but she complained that there has been a portable toilet in the Amus front yard for over 2 years which everyone entering her property has to drive past on their way to her house.  She asked that the Amuses move the portable toilet to the side or rear yard.

Mrs. Amus said she asked that it be moved, but the company servicing the portable toilet told her it needs to be in the front yard so they can get a truck to it in order to pump it out.

Mr. deVengoechea said there is a truck and a lot of litter on the property which are unsightly.  He said he asked the Building Inspector about the time period for the Amuses’ Building Permit, and Mr. Thompson told him that an extension of the Permit now allows construction to continue until June 2009.  He said this is a long time to continue to be faced with the junk and debris on the Amus property.
Mr. Thompson said that when the Building Permit was approved, a limited area of disturbance was staked out which he believes has been abided by.  With regard to wetlands, he said a wetlands delineation was done, and a mitigation plan was part of the Wetlands Permit which in turn was part of the process enabling the Building Permit.  Mr. Thompson said the flood zone was mapped very clearly, and he spoke at length with Bob Howe of Bibbo Associates about this.  He said an as-built survey was provided when the foundation was completed so that it could be ascertained that the house is exactly where it is supposed to be on the lot, adding that he did not want anyone to think the job is not being monitored.
The Building Inspector stated that someone from Bibbo will need to speak to the Town Engineer about all the proposed changes at the front of the Amus property, which must be consistent with all the initial concerns about the flood zone and County right-of-way.  
Regarding the Building Permit, Mr. Thompson said the original Permit was good for 2 years.  Prior to its expiration, the Amuses extended it for 1 year.  When the extended Permit expired, the Amuses applied and paid for a new Building Permit, which will only be good for 1 year (all Building Permits are now good for just 1 year).  The Building Inspector said the expectation is that all the exterior work on the house will be finished by that time.

Mrs. deVengoechea asked if the drainage, as part of the wetlands mitigation plan, is already in place, because the area still floods.  
Mr. Clark replied that the drainage is in place.  

Mrs. deVengoechea expressed concern that the proposed wall will create a serious problem because of the existing flooding issues.

Chairman Kamenstein said consideration will be given to the wall’s affect on the deVengoechea property by the Building Inspector and the Town Engineer.

Mrs. deVengoechea said she is worried that flooding may effect the septic systems.

Mrs. Amus said 13 revisions to the construction plans have been made to satisfy the Building Inspector that the drainage is adequate and the septic will not be effected.  She added that the drainage system installed is above and beyond what is required; and in a recent storm, her property did not flood while the deVengoecheas’ property was completely flooded.
Mrs. deVengoechea said that was not true.

The Chairman said the Board would not go into the water issue between the 2 neighbors.
Mr. Clark thanked the Board for their time, adding that he is aware that there is a problem with water in the area.

Chairman Kamenstein said water should not be directed onto the deVengoecheas’ property, and  Mrs. Amus responded that it isn’t.  She added that the deVengoechea property is at a higher elevation than hers, which was confirmed for her by the County.

The Chairman closed the public hearing.

Mr. Reilly read a draft resolution including the following conditions:

· there is to be no gate.

· pillars must be no more than 6 ft. 2 in. high.

· any light fixtures are to be recessed into the pillar face/not mounted on top. 

· a maximum of 25 watts per light fixture is permitted.

Mr. Monti said he drives by the Amus property often, and there is equipment on the property as well as a Carbo container.  He said he would be very unhappy if he were the next-door neighbor, and he suggested that the Amuses try to mitigate the visual impact of all the equipment, etc. on their neighbors, adding that he did not know if there might be some equipment present that is not being used.

The Chairman added the following conditions to the resolution:

· the portable toilet on the lot is to be moved from the front yard to a less visible location.  

· construction debris is to be cleaned up.  
Mr. Clark said he would see to the moving of the portable toilet and cleaning of the construction site.

Mrs. Amus asked how she might mitigate the dead trees and dumpster on the right side of her property, as she is restricted to the permitted area of disturbance.  

The Chairman said he does not believe there is anything in the Town Ordinance to prevent the removal of dead trees.

The Building Inspector suggested that there be an on-site meeting with the Town Engineer and Mrs. Amus’ engineer soon.  

Mr. Monti asked if a 30-yard dumpster is still needed, and Mr. Clark admitted that it is not.

Mr. Ivanhoe suggested that if the septic system is in, the yard can be seeded.

Mr. Clark explained that there is a clay berm surrounding the septic area, and gravel and soil will be filled into the area, but a retaining wall is needed to hold it in place before it may be seeded.  
Motion by:

Brian Ivanhoe

Seconded by:
William Monti

Mr. Ivanhoe:

Aye

Mr. Monti:

Aye

Mr. Browne;

Aye

Chairman:

Aye

Area Variance granted as requested, with specific conditions per discussion and agreement.

At this time Don Rossi and Patrick Donovan returned to the front of the room, and the Chairman continued the public hearing of application BA08-35.

Mr. Rossi stated his opinion that the Board’s request that Mr. Donovan partially indemnify the Town in any instance of an Article 78 proceeding being filed as a result of the Board granting the use variance was reasonable, but he would like the amount to be capped at $5000.
The Chairman commented that Mr. Rossi’s offer was parsimonious.

Mr. Reilly said that in some towns, the expense of an Article 78 is left to the applicant, and the town secretary merely provides a record.
The Chairman said the Board would not do that, but Mr. Rossi’s suggestion was 25% of the amount he had in mind.  He said he would consider $10,000.

Mr. Reilly said his law firm does not charge the Town what they charge private clients.

Mr. Donovan said he would agree to $10,000.

Mr. Monti said that at the September hearing, he spoke about due diligence.  He said if he had purchased the property knowing it is zoned for single-family residences, he would have made it a condition of the contract of sale that if he did not receive approval from the Board of Appeals to make it into a 2-family house, he would be released from the obligation to purchase the property.  Mr. Monti further stated that if Mr. Donovan wants to be able to convert the house into a 2-family residence, he needs to go to the Town Board to change the Zoning ordinance, or many others may request the same kind of use variance in the future.  He commented that Mr. Donovan failed to provide any financial safe-guards for himself when purchasing the property.  
Mr. Monti next stated that he does not like to be intimidated, explaining that he was out with one of his grandchildren the day after the September ZBA hearing when Mr. Donovan’s mother called his house saying she was a neighbor calling in support of Mr. Donovan’s application.  Mrs. Donovan spoke to Mrs. Monti, saying Patrick Donovan was a wonderful man, and she wanted to know why Mr. Monti was against the application.  Mrs. Monti recognized Mrs. Donovan’s voice and said her husband was out with one of their grandchildren/2 other children were with her.  Mrs. Donovan said something about it being wrong for the Montis to allow their children to go out to work, and Mrs. Monti explained that their son is dead.  Mrs. Donovan said she knew the Montis’ son was dead, but her husband died when her children were young and god had provided for them.  Mrs. Donovan then sent Mr. Monti an e-mail asking him to excuse her reaction to the ZBA hearing/Mr. Monti’s perceived disapproval of her son’s application, but she raised seven children alone, and she is very proud of Patrick’s integrity.  Mrs. Donovan stated that she had worked as many as 3 jobs at one time in the past, and she said her son is an asset wherever his work takes him.  She mentioned his military service and what a good provider he is for his family.  Mrs. Donovan said that if Mrs. Monti thought she had been yelling at her on the telephone, that was not her intention.  Mrs. Donovan said that she was shocked that Mr. Monti objected to her son’s application, especially given the current condition of the property with 11 people living in the house, and she signed off.
Mr. Monti said he does not like to be intruded upon because of the work of the Board of Appeals, and he took umbrage at the call from Mrs. Donovan and her faulting of him and his wife because his children work.  He said that American people do work, and he does not want Mr. Donovan’s mother or anyone else trying to intimidate him or his family.  Mr. Monti said he believes the only way Mr. Donovan can convert the house he bought to a 2-family residence is to go to the Town Board for a zoning change, because if the ZBA grants the use variance request, others will make the same request.
Mr. Rossi said he thought Mr. Donovan’s mother’s e-mail was intended as an apology.  He said he thought she only called the Montis as an 82-year-old mother concerned for her son’s welfare.  

Regarding the due diligence of the contract to purchase the subject property, Mr. Rossi said he had not represented Mr. Donovan, but the agreed-to price might have been $240,000 because the seller would not agree to any contingency.  Mr. Rossi said Mr. Monti’s speculation as to Mr. Donovan’s due diligence was just speculation.  
Regarding Mr. Monti’s concern that a “domino effect” would occur if Mr. Donovan is granted a use variance, Mr. Rossi disagreed.  He added that if evidence presented is appropriate, the Board should grant such a variance again in the future, but he did not feel the Board would be setting a precedent.  He stated that Mr. Donovan’s proposal is good and appropriate and will benefit everybody.  To say that he has to go to the Town Board would be shirking the ZBA’s responsibility, and if the ZBA thinks what he is proposing is good and in keeping with the character of the neighborhood, they should approve the use variance.  Mr. Rossi said that money spent pursuing a zoning change would be taken from what would be used to improve the property, whereas the Board should embrace and promote Mr. Donovan’s plan.  He stated that the Board’s purpose is to grant relief from the Zoning Ordinance, and Mr. Donovan’s plans are to improve what is currently a flop-house.  Mr. Rossi said Mr. Donovan had good reason to believe the Board would support his application based on the success of his previous building project.
Chairman Kamenstein stated that the Board of Appeals never condones having a Member called and harassed, adding that this is inappropriate and always unjustified.  He said Mrs. Donovan’s call to the Montis will not cloud the Board’s opinions of the application, but there is no excuse for such behavior.

The Chairman said he feels that what Mr. Donovan is proposing is in keeping with the neighborhood’s character and also with the Town’s efforts to promote a variety of housing.  

Mr. Rossi said because he and his client consider the risk of an Article 78 proceeding so minimal, Mr. Donovan would indemnify the Town for up to $10,000 in connection to legal fees in such an event.

Mr. Donovan said he wanted to apologize to Mr. Monti.  He explained that his mother lives next door to him and is involved in his life, and she takes things too personally out of concern for him.

Mr. Reilly asked if Mr. Rossi wanted to get a sense of the Board, and Mr. Rossi said he did.

The Chairman agreed that this was a good thing to do, because it would give Mr. Donovan the option of postponing a vote until the November meeting if there were not a majority of members inclined to vote in his favor now.  
Mr. Browne said he was against the application, because it is not the right way to get a change to allow a 2-family house.

Mr. Monti stated that he was also against the application.

Mr. Ivanhoe said he was for it, because he thinks it is the best resolution to the current situation.  He said if everyone who wanted to do something like what Mr. Donovan is proposing had to apply to the Town Board for a zoning change, no improvements would ever be made.
Chairman Kamenstein said he was also in favor, because the proposal is in keeping with neighborhood character and fulfills a need for housing.  He added that he believes the ZBA may grant the use variance, and offered the Union Hall area variance as an instance when the Board thought the proposed non-conforming use was appropriate.  He feels part of the Board’s job is to provide relief from the Zoning Ordinance.
Mr. Browne stated that he is sympathetic to Mr. Donovan, adding that he has already done admirable work in Croton Falls.  He said the ZBA is being asked for relief for financial return on an investment made in September.  Mr. Browne said Mr. Donovan’s proposal is not the only way to improve the hamlet.

Mr. Ivanhoe said the financial return should be disconnected from consideration of the variance application, because Mr. Donovan may not even get a good return on his investment.  Mr. Ivanhoe said there are many factors that will determine what kind of return Mr. Donovan gets, and the Board cannot know what the outcome will be.
The Chairman said his support of the application is not due to the financial aspect, but Mr. Browne said the hardship is still at issue.

Chairman Kamenstein said he does not see the situation as being so different from an application for an area variance wherein people buy a piece of property surrounded by steep slopes but for one small spot in the front yard, and they want to put an addition on the house which will require a setback variance.  He pointed out that they would have known about the steep slopes when they bought the property and may have always intended to put an addition on the house, and he asked if the Board members would vote not to grant the area variance because the people knew when they bought the house that the only way they could put an addition on the house would be to encroach upon the front yard setback.  

Mr. Browne suggested that Mr. Donovan can renovate the house he purchased and rent or sell it as a single-family residence, although the Board is being told that the only answer is to allow a zoning change to permit a 2-family house.  Mr. Browne said this situation is different from an application for a mud room addition.  He said anybody would see the difference between a zoning issue and an area variance.  He said that he has spoken to many people over the years in his career and seen Board of Appeals resolutions, and he thinks zoning is a much more onerous undertaking for the ZBA than allowing room for a structure.  
Mr. Rossi stated that although self-created hardship can be considered in the hearing of an area variance application, the application need not be denied because of such a finding; whereas to grant a use variance, the Board must be convinced the hardship is not self-created.  

Mr. Reilly said it is necessary to provide financial proof that no reasonable return can be expected from any permitted uses.

Mr. Rossi said he explained in his cover letter to the application that the permitted uses are not feasible, and he said he also demonstrated that selling the property as a single-family residence is not feasible.

Mr. Browne asked if the premise is that a person deserves a reasonable return on investment whatever they do.
Mr. Rossi said it is, when a person is prevented by the Zoning Ordinance from getting a reasonable return.  He pointed out that he explained in his cover letter than Mr. Donovan paid $240,000 for the property and proposes to invest another $320,000 in improving it, so he would need to sell it for at least about $600,000 to generate a reasonable return on his investment.  Mr. Rossi stated Mr. Donovan could not reasonably expect to get that much for a single-family house given its location, so the Zoning Ordinance restricts Mr. Donovan.
Mr. Browne said Mr. Donovan has put himself in that position.

Mr. Rossi replied that the Zoning Ordinance has also put him there, adding that it is the reason the property has fallen into disrepair.  He said it was not worthwhile for the former owner to put money into repairs of a single-family residence right on the road, and no other permitted use is reasonable.  
Mr. Browne said he was still too uncomfortable with the situation to vote to approve the application.  He added that he wanted to give it further thought, and even then he may not change his mind.

Mr. Rossi asked if there were any aspects of the financial side of the issue that he could provide more information on, but Mr. Browne said it is the principle that concerns him, and he just needs to consider it longer.

The Chairman said he will hope to have 5 Members present at the November meeting.  He expressed concern that if the application is denied, Mr. Donovan will probably not put any more money into the property and it will deteriorate further.

Mr. Monti said Mr. Rossi had made a very good argument of the socio-economic situation but, given the convulsions North Salem has gone through over zoning through the years, he asked if Mr. Rossi shouldn’t go to the Town to recommend that the subject property and others be re-zoned.

Mr. Rossi said there is no way to install infrastructure along Route 22 because there is not enough land, and there has been no component of the proposed master plan that he knows of that deals with the hamlet.  He said that for the Town Board to try to reach a decision about what the zoning should be for the entire stretch of Route 22 through Croton Falls and what uses should be permitted would have to go through a comprehensive planning process.   
Mr. Reilly suggested that a use can be added to existing zoning as an amendment.

Mr. Rossi agreed that is an alternative.

Chairman Kamenstein said that if the use is added to an entire zoning district, control is lost, and the Town is unlikely to go for spot-zoning.  He said it would be a disservice to the Town to request a change in the Zoning Ordinance without lengthy study and political consideration.  The Chairman said the hearing would be held over to November when there should be a full Board present.  
Mr. Donovan said he was hearing, “Shame on you. You knew what you were getting into”.  He stated that he does not seek any kind of windfall, but rather he sees a long-term investment in the property that will also be an improvement in the Town.  Mr. Donovan said he has received nothing but support for the project from people he’s met.  He stated that he spoke to the Building Inspector about it before he brought the property, because it was a dilapidated eyesore right next to the one he had just renovated.  

The Chairman reiterated that by holding the application over to the next meeting, the vote may be positive.

Mr. Browne said he feels the number of people living in a house is important, and Mr. Donovan wants to change the number of families who may live in the house from 1 to 2.
Mr. Donovan said the number of bedrooms will not change, but Mr. Browne said the increase in the number of units/separate families is a sensitive point.
Mr. Monti said he does not challenge Mr. Donovan’s motives, but he challenges his approach.

Mr. Rossi reiterated his opinion that there are no feasible alternatives.

At this time, the Chairman closed the meeting.

Respectfully submitted,

__________________________

Janice Will, Recording Secretary
PAGE  
3
Zba101608

