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Members of the Public

Chairman Kamenstein called the September 11, 2008 Town of North Salem Zoning Board of Appeals meeting to order.

The minutes of the August 21, 2008 meeting were unanimously accepted.
Chairman Kamenstein set the next meeting for Thursday, October 16, 2008.  

The Chairman announced that, as only 3 Members were present, a unanimous decision would be required for any application to be approved.  Any parties who would rather have their applications heard by a full Board would have the right to postpone their appearance until the next Board meeting at no additional cost to them.

HEARINGS CONTINUED

BA07-49 Thomas Cahill (184 Keeler Lane) – Area Variance – To increase the maximum height of a fence in a front yard from 4 ft. permitted to 7 ft. proposed, per Article VI Section 250-22, for construction of 2, 6.5 ft.-high piers with a 7 ft. high gate. 

Thomas Cahill and Gary Savitsky, architect, were present.  Mr. Cahill apologized for taking so long to get back to the Board since the hearing of his application was first opened.  He said he wants a security gate because people come up his driveway and park on it, and this worries his wife.  He said his revised gate design calls for 7 ft.-high stone pillars and a 6.5 ft.-high gate.  Mr. Cahill said it was his understanding that the Board disliked his first gate proposal because it was metal and they found it to be too ornate.  He stated that he wants a metal gate because it will replicate the metal railing on his French Country-style house, but he has scaled back the design.  He commented that he has seen many metal gates in Town.

Chairman Kamenstein said he did not remember the original gate design.  He asked Mr. Cahill to give the dimensions of the pillars and gate again.
Mr. Cahill said the pillars are to be 7 ft. high and the curved gate has a maximum height of 6.5 ft.

The Chairman asked how far the gate will be from the road, and Mr. Savitsky said it will be approximately 35 ft. away.

Chairman Kamenstein said he must have an exact distance.

Mr. Savitsky said it was not given on the displayed drawing, but the Building Inspector provided a scale so he could measure the distance.  Mr. Savitsky said the gate will be 23 ft. off the property line and 30 ft. from the road.

The Chairman told the Building Inspector he was concerned about there being room enough for trucks to pull all the way in off the curving road.

Mr. Thompson asked which way the gate will open, and Mr. Savitsky replied that it will open inward.  

Mr. Thompson asked where the gate’s key pad will be located, and Mr. Savitsky said it will be about 5 ft. before the gate.
The Chairman said he was not sure 25 ft. was long enough for trucks to pull in and stop.

Mr. Savitsky asked if the Board would consider granting the variance conditionally, and he would bring all the specific details to the next meeting.

Mr. Cahill said he would agree to have the gate installed at a distance of 35 ft. because he is anxious to have it done.

Mr. Savitsky asked if the 35 ft. is to be measured from the road edge, and Gerald Reilly said that was correct.

William Monti asked why not install the gate 35 ft. from the property line.

Mr. Savitsky said it would be easier to put the gate 35 ft. from the road than 35 ft. from the property line, because the additional 8 ft. would require a lot of additional excavation, more paving and a longer wall, all of which would add to the expense.

Mr. Monti said he was agreeable to the gate being installed 35 ft. from the road, and the Chairman said that was acceptable to him also.

Mr. Monti asked if the lighting on the pillars is to be recessed into them.

Mr. Savitsky said they are lanterns like others approved by the Board in the neighborhood, and they would be mounted on the front of the pillars.

The Chairman said the Board would normally request that the lights be aimed downward.

Mr. Thompson said he remembered the Board discussing low wattage to limit the amount of light emitted by the lanterns when the hearing was first opened last year.

Mr. Cahill said he would agree to a wattage-limit.

The Chairman asked what wattage was agreed to in the past, but no one remembered.  He said he thought 25 watts per lantern would be adequate, especially as the light will be 35 ft. from the road.

Brian Ivanhoe commented that although he understood Mr. Cahills’ desire to have a metal gate to match his house, it was his feeling that wood would be a more typical gate material for the Town.  He added that the new gate design is certainly more subtle than the original submission.

Mr. Ivanhoe asked just what the material will be, and Mr. Savitsky responded that the gate is to be made of galvanized wrought iron and painted black.

Noting there were no further questions or comments, the Chairman closed the public hearing.

Mr. Reilly began to read a draft resolution.  When he read that the variance would be for 6.5 ft.-high pillars, Mr. Savitsky interrupted to say that the new gate design calls for 7 ft.-high piers.

Mr. Reilly pointed out that the Public Hearing Notice and Notice to Property Owners only asked for a variance for 6.5 ft-high pillars, so the variance could not be granted for anything higher.

Mr. Cahill said he would re-Notice and return to the Board of Appeals in October with more specific details.  
The Chairman said the hearing would be carried over.

PUBLIC HEARINGS
BA8-32 Diane and James Outhouse (593 Route 22) – Area Variance – To decrease the minimum combined side yard setbacks in a PO district, per Article V Section 250-15.  A variance of 2 ft. is requested (15 ft./40 ft. required; 17.8 ft./37.7 ft. existing; 18.5 ft./38.4 ft. proposed) for construction of a porch and one-story addition to an existing, non-conforming single-family dwelling.  

James Outhouse and Michael Beyer, architect, were present.  Mr. Beyer explained that the Outhouses reside on Route 22 across the street from the Shell station.  The house currently has a closed entryway with stairs on the side.  His clients wish to add on to the house to expand the kitchen.  Mr. Beyer explained that Mr. Outhouses’ parents live next door in a house exactly like his.  The proposed configuration of the addition will allow Mr. Outhouse to maintain the mirror-image of his house to that of his parents.  Mr. Beyer stated that the setback on one side is more than 15 ft., but the total combined side yard setbacks equal less than 40 ft., which is why the variance application was necessary.

The Chairman said he looked at the house, and he did not see that there were any issues for the neighborhood.  Noting there were no questions, he closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

William Monti

Seconded by:
Brian Ivanhoe

Mr. Ivanhoe:

Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted, as requested.

BA08-33 Theresa and John MacLeod (23 Yerkes Road) – Area Variance – To decrease the minimum front yard setback in an R-2 zoning district per Article V Section 250-15.  A variance of 7 ft. is requested (50 ft. required; 43 ft. proposed) for construction of an attached 2-car garage addition to an existing single-family dwelling.

John MacLeod and Terence Lennon, architect, were present.  Mr. Lennon stated that the MacLeod property currently has a sort of garage/carport facing the road.  In addition to some other additions/improvements to their house, his clients also wish to turn the garage sideways/not facing the road.  Mr. Lennon explained that to fit in the modest-size 2-car garage and still have a certain distance from it to the mudroom door of the house, it is necessary to apply for a variance.
Chairman Kamenstein commented that the submitted plans indicate a major renovation.

Mr. Lennon replied that the existing first floor is to remain, but the roof will be raised and an addition put on at the rear.  He added that only the garage requires a variance.  Mr. Lennon said the new driveway will be shorter than the existing one.

Mr. Monti commented that some parking area will be lost.

Mr. Lennon said that is because of the need to avoid the septic tank.  He said he feels the arts and craft style of the renovations fits the style of the neighborhood.

Mr. Monti asked if the 11 ft. of space between the garage and mudroom doors is adequate, and Mr. Lennon said it will be just enough.  He added that 15 to 18 ft. is the usual distance.

Mr. Monti asked if the owners are comfortable with the arrangement, and Mr. MacLeod responded that they are.

Chairman Kamenstein said the MacLeod’s are proposing major reconstruction, although the plans indicate that more of the original house is to be retained than in another recent applicant’s plans.

The Building Inspector said all the area calculations are within the requirements of the zoning ordinance.

The Chairman commented that it appears there will be a buffer area around the house/the adjoining neighbor’s house is far enough away that the MacLeod house should have no impact.

Mr. Lennon stated that the MacLeods spoke to their neighbors and received no letters objecting to their plans.

Mr. MacLeod said none of his neighbors had any issues with the plans.

There were no further questions, and the Chairman closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

William Monti

Seconded by:
Brian Ivanhoe

Mr. Ivanhoe:

Aye
Mr. Monti:

Aye
Chairman:

Aye

Area Variance granted, as requested.

BA08-34 Lauren and Brian Ivanhoe (170 Baxter Road) – Special Permit – To amend existing special permit, BA08-12 (for the keeping of up to 10 horses/maintenance of a commercial horse-boarding operation), to include construction of a storage shed, per Article XIII Section 250-72.

(As Mr. Ivanhoe would recuse himself from the hearing of his application, there were only 2 remaining Board members.  A quorum of 3 members is required in order to vote on an application.)

The Chairman announced that the application would be held over until October, and Mr. Ivanhoe would not need to re-Notice.

BA08-35 Patrick Donovan (605 Route 22) – Use Variance – To permit construction of additions and renovations to an existing single-family dwelling in order to convert it to a two-family dwelling in an R-1/2 zoning district, per Article IV Section 250-11.

Patrick Donovan and his attorney, Don Rossi, were present.  Mr. Rossi addressed the Board, stating that Mr. Donovan received a letter in support of his application from the owner of an immediately adjoining property.  He handed out copies of the letter.
Mr. Rossi described the section of Route 22 where the subject property is located.

The Chairman asked if there is a house on the lot now.  He said he asked, because when he went to look all he saw were a lot of wood and wood chips.  He asked what had been cleared.
Mr. Rossi showed the Board some photographs, including one of a house recently renovated by the applicant.  There is a clearing between that house and the one on the subject property.  Mr. Rossi explained that the clearing is for parking for the already-renovated house.  Regarding the subject property, Mr. Rossi said that residents currently park under the deck of the house.
Mr. Monti asked if the applicant is going to push back the existing retaining wall.

Mr. Donovan replied that he will rebuild the wall that is between the 2 houses (and on the subject property) farther back from the road to make room for parking spaces.

Mr. Ivanhoe asked how deep the parking spaces will be.

Mr. Rossi said there will be 4 spaces for the subject property plus an easement for a space for the already-renovated house.   He added that the parking area will be 10 ft. deep.  Mr. Rossi stated that his client spoke to the NY State Department of Transportation when he was renovating the other house, and at that time they said they required no permit for the proposed parking spaces.  If the situation changes, Mr. Donovan will apply for any necessary permits.
Chairman Kamenstein asked why the Board should grant a use variance.

Mr. Rossi stated that the proposed renovations will create an obvious improvement over the existing house, which would be difficult to sell or rent as a single-family house because of its location (right on a very busy street).  He presented a letter from a local realtor expressing this same opinion.  Mr. Rossi said Mr. Donovan anticipates that it will cost from $350 to $400,000 for the renovations; to generate a return on his investment, Mr. Donovan needs to convert the house to a 2-family dwelling.
The Chairman commented that Mr. Donovan was aware that the property is in a zoning district which does not permit 2-family houses when he purchased it.

Mr. Reilly stated that if a self-created hardship exists and a use variance is requested, the use variance must be denied.
Mr. Rossi countered that the Board must first find that there is a self-created hardship, adding that the Board has a great deal of discretion in such matters.
Mr. Reilly said it definitely is self-created, if one purchases property in a single-family zone and then requests a use variance to construct a 2-family house.  

Mr. Rossi stated that the property is beset with hardships, including a very steep slope that makes it impractical to build the house farther back from the road and a dilapidated house with no parking available.  He said the proposed change is both economically viable and in the best interest of the Town.  The hardship was not created by Mr. Donovan.  The hardship exists due to the nature of the property.  The criterion for a use variance is that a parcel cannot yield a reasonable return if used for permitted uses.  He said the building cannot be used viably as a single-family house, because the necessary renovations are too expensive and no one will pay enough to buy or rent the house due to its extreme proximity to the road.  
Mr. Rossi said a 2-family house is consistent with the neighborhood, as there are numerous 2-family houses in the area (most of which are pre-existing, non-conforming dwellings), and the lot is unique because of the intense slope of the land.  He stated that these are not self-created hardships because the property has hardships.  He said that is why the house has become dilapidated and used as a residence for transients.  If Mr. Donovan’s wish to invest money in renovating the building and turning it into a 2-family house is an example of self-created hardship, there would never be any renovations made in an area like the neighborhood of the subject property.

Mr. Reilly reiterated that the only way Mr. Donovan’s application can be granted is if the applicant goes to the Town Board and gets the zoning changed.  
The Chairman stated that Mr. Reilly has given good advice to the Board of the Appeals in the past, and their decisions have withstood challenges/Article 78 proceedings.  He asked if the applicant purchased the property with the intention of using it as a single-family dwelling, but subsequently found that renovation costs would be too high for single-family use to be a viable option, Mr. Reilly would consider that a self-created hardship. 
Mr. Reilly responded that the applicant is bound to the zoning district the property is in.  The only way, legally, to turn the building into a 2-family home would be to have the zoning changed.  He said it was his opinion that the situation is absolutely a self-created hardship and it would be illegal to grant the use variance requested.

Mr. Rossi said it would take years for the Town Board to consider changing the zoning, either of the one lot or the entire neighborhood, and the house would sit un-repaired and unused.

Chairman Kamenstein said there are other multi-family residences in the neighborhood, and he asked if they were granted variances.

Mr. Rossi said he believes they are pre-existing, non-conforming houses.

Mr. Reilly said the Board had not heard anything that would legally allow them to grant a use variance.
The Chairman said someone could challenge the Board if they were to grant the use variance, but Mr. Reilly said no one would do that.

Chairman Kamenstein said he did not want to flaunt the law; he just wanted to be practical.  He said that if the applicant originally planned to convert the house to a multi-family dwelling, that would be a self-created hardship.  If he bought the property intending fix it up and sell it but found the cost of the work would be too expensive to sell the building as a single-family house, the Chairman did not think that would be a self-created hardship.

Mr. Reilly said he was not trying to be obstinate, and the Chairman said he knew that.
Mr. Rossi said he merely disagreed with Mr. Reilly.

Mr. Reilly said the applicant is obligated to provide the Board with dollars-and-cents proof that the property cannot be used for any permitted use.

Mr. Rossi said he listed all the permitted uses in his cover letter to the application, explaining that none of them would work for the subject property, with the exception of a communications tower.  He said that use would not succeed either, because the property is in a valley and not at the top of a hill.  He said he could provide more financial information, but it will cost several hundred thousand dollars to renovate the house, and the rental of a single-family house will never cover that expense.  Mr. Rossi stated that the Board has the discretion to approve the application.
Mr. Rossi said he did not agree on the self-created hardship argument.  The existing lot with a dilapidated house on it is the hardship.  He asked what the ZBA would say if the previous owner came to the Board saying he cannot rent the house as is, and the cost of renovation would be too high to rent it as a single-family house, so he wants to construct a 2-family house in its place.  Mr. Rossi said the hardship runs with the land.  He said he disagreed with Mr. Reilly, adding that Mr. Donovan wants to renovate the property in line with other improvements in the hamlet.
Mr. Monti stated that Mr. Rossi’s client did not do due diligence regarding the cost of renovating the house on the subject property, so it is Mr. Donovan’s own fault.  If he cannot get a reasonable return on his investment, he should not have purchased the property.  Mr. Monti said Mr. Donovan bought a single-family property, but now he wants to re-build it with a 2-family house.  Mr. Monti said the hardship was self-created and he was not in favor of the application.

Mr. Rossi stated that Mr. Monti said the investment resulted in hardship, but that is not what the statute means.  He stated that a person may not subdivide property, leave a lot too small to use and then apply for a variance to build something; that would be a self-created hardship.  He explained that the previous owner of the subject property was not able to afford to renovate it in the past.  Mr. Rossi stated that the hardship is the property itself; it was not created by his client’s investment in it.  He added that the house’s location right on the road and the topography of the property create the hardship.  If Mr. Donovan could move the house back from the road to the top of the bluff, the situation would be different.  
Mr. Monti stated that Mr. Rossi was arguing the financial aspect of the application.  

Mr. Rossi said the hardship is the property itself; his client has applied for a use variance because he cannot use the property and gain a reasonable return.   
Mr. Monti said that a cost-to-benefit analysis would have shown Mr. Donovan that his plan would not work.    
Mr. Rossi said he did not represent Mr. Donovan in his purchase, and he suggested that the property might have been purchased in recognition of the hardships and difficulty of using it with permitted uses.  
Mr. Monti said unacceptable return on investment is Mr. Donovan’s self-created hardship.

Mr. Rossi reiterated his opinion that the hardship is due to the property, not to the applicant, and the fact that the permitted uses are not viable for the property.

Mr. Ivanhoe asked if Mr. Donovan’s proposal is to construct 2, 1-bedroom apartments, and Mr. Donovan said that was correct.

Mr. Ivanhoe asked how many bedrooms there are in the existing house, and Mr. Donovan answered that there are 2.

Mr. Rossi asked how many people live there, and Mr. Donovan replied that there have been as many as 11 people residing in the house.

Mr. Reilly said he realized that Mr. Donovan seeks to improve the property; but, ethically and with all due respect for Mr. Rossi, it is a classic case of self-created hardship and the application must be denied under state law.  He stated that Mr. Donovan should go to the Town Board for a zoning change.

Chairman Kamenstein said he thought the Board should hold the hearing open until October when more Members will be present to vote on the application.  He pointed out that Mr. Monti indicated that he was against it, so Mr. Donovan’s chances would be better in October.  
Mr. Donovan stated that he has lived in Croton Falls for 12 years.  He said he bought his first property (a run-down vinyl-sided house) and made the decision that he is going to be responsible for his own future and retirement by renovating and renting the house.  Mr. Donovan said he could do this kind of thing any where, but he chose Croton Falls.  He stated that the first project, a long-term investment, was a good improvement for the Town.  He said he might have gotten a better return on his investment if he made a similar purchase in Mt. Kisco, but he wanted to do it in the town where he lives.  He said he feels Croton Falls is a beautiful town that has been neglected for years, and he wants to see people work together to make it better.  He said he received positive feedback on the house he recently renovated.  Mr. Donovan commented that the subject property had 11 people living in it and this is something he does not want to see in his Town.  He purchased the property in hopes of improving it.  He said it would not be viable to rent to families because of its location right on Route 22.  Like his other property, he said he would be most likely to rent to single people or couples.  Mr. Donovan said he wants the Town to look better, and he hopes that if people see what he has done/hopes to do, others will also fix up properties in Croton Falls.  He told the Board that he hoped they would see his plan as one to make an improvement in the Town.
Chairman Kamenstein said no one on the Board disagrees that Mr. Donovan’s plan would improve the property, but it does require a use variance, which is more likely to be approved when there are 4 or 5 Members present to vote.  He recommended that Mr. Donovan wait until October.

Mr. Rossi said his client would be willing to wait.  He handed the Board a copy of the previously-mentioned letter from a local realtor along with copies of a section of a page from the tax map with marks to indicate other 2- and multi-family houses in the vicinity of the subject property.  He said the area also has parking lots and driveways from lots on Warner Road.  He said he wanted to know what the Board will need for the October meeting, adding that he obviously will need to research what self-created hardship is.
The Chairman said Mr. Rossi must prove that the basis for the application is not a self-created hardship.  

Mr. Rossi said he will work on that issue, and he asked if he needs to do anything more regarding viable uses.

Mr. Reilly said Mr. Rossi must provide dollars-and-cents proof that the property cannot be used viably for any of the permitted uses.
Mr. Rossi said the Board has to make that finding.

Chairman Kamenstein said Mr. Rossi should get letters like the one from the realtor that address other permitted uses.

Mr. Rossi stated that he wants to know what will be sufficient for the Board to make a decision.  He said Mr. Donovan could testify to the amount it will cost to renovate the house and give the amount of rent he believes a tenant would be willing to pay, but he did not think it was necessary to do this for all the permitted uses.

The Chairman said he would accept Mr. Donovan’s estimate of the cost of construction, but he may not be qualified to say what the property could be rented for.  Chairman Kamenstein said 1 or more realtors should be consulted about that, as the Board would like to know their opinion.

Mr. Rossi said the realtor’s letter he handed in states that the property would be difficult to market as a single-family house, and he said he would get information on rents.  He stated that there are 4 criteria for a use variance: reasonable return on investment; self-created hardship; uniqueness of the subject property; and neighborhood character.

The Chairman said the Board knows enough about the last 2 items to suffice.

Mr. Donovan said that, based on his experience with the first house he renovated, he thinks he does have an idea of what rents are.  He stated that he is currently renting the 2, 1-bedroom apartments in the renovated house for $1800 (upstairs) and $1500 (downstairs).  He explained that the units in the subject house would be constructed side-by-side, which is quieter for tenants, and should rent for a little more.
Mr. Rossi said he thinks these will be a desirable type of residence for Croton Falls as well as being an upgrade for the neighborhood.

Chairman Kamenstein said no one disagreed.

Mr. Monti asked if the house could be renovated as a single-family residence and sold as affordable housing, but Mr. Donovan said he needs to consider his future and retirement.

Mr. Monti stated that there is a need for affordable housing.

Mr. Donovan said he did not think the return would be reasonable.  He said he would not be able to rent the property as a single-family residence for the $3 to $4000 per month that he could expect to get (combined) for 2 smaller apartments, and neither could he sell it for $700,000.  
Mr. Rossi said families with children would not want to live right on Route 22, and Mr. Donovan would not make any money selling or renting the property as affordable housing.  He added that existing affordable housing in Town was created with incentives.
Mr. Ivanhoe said he thought Mr. Donovan could get construction grants to build affordable-housing, but Mr. Rossi said his client could still not afford to sell the house for $500,000 or so.

Mr. Monti told Mr. Donovan that he did an excellent job renovating the other house.

Mr. Thompson agreed that it is an improvement.  He stated that Mr. Donovan is aware that he has other hurdles ahead of him, i.e. the Board of Health and possibly the DOT.  Mr. Thompson said he thought Mr. Donovan was lucky with his first property that the DOT said they had no objection to the parking along the street.  He added that Mr. Donovan did an excellent job on the stone wall.

The Chairman announced that the hearing would be held over until the October hearing, and he closed the meeting.

Respectfully submitted,

__________________________
Janice Will, Recording Secretary
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