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Members of the Public

Chairman Kamenstein called the July 12, 2007 Town of North Salem Zoning Board of Appeals meeting to order.

The Members discussed the August meeting; and, due to conflicting schedules, decided to cancel it.  Chairman Kamenstein set the next meeting for Thursday, September 13, 2007.

The minutes of the June 14, 2007 meeting were unanimously accepted. 

HEARINGS CONTINUED

BA06-41 Annor, Inc. (671 Titicus Road) – Use Variance – To permit use of the subject premises for an arts/dance/yoga studio per Article IV Section 250-10, 11 and 12 (d).

Carried over, pending resolution of Planning Board application.

BA07-13 Andre Dignelli (4 Apple Mill Road) – Area Variance – To increase the maximum height of a fence and gate in front, side and rear yards from 4 ft. permitted in the front yard and 5 ft. permitted in the side and rear yards to 7 ft. per Article VI Section 250-22 (C).

Carried over at applicant’s request.

PUBLIC HEARINGS:

BA07-32 Henry S. D’Auria (6 Lost Pond Lane) – Area Variance – To decrease the minimum required front yard setback in an R-4 zoning district for construction of a tennis court per Article V Section 250-15.  A variance of 30 ft. is requested (75 ft. required; 45.6 ft. proposed).

Seth Tycehurst, landscape architect, was present.  He explained that his client wants to have a tennis court, but the most appropriate site for it is within the front yard setback.  Mr. Tycehurst said the proposed court location is the flattest area, which will make for minimal disruption during construction.  He stated that his client intends to remove an existing riding ring and shed as part of the overall project.  Mr. Tycehurst explained that the subject property is a unique flag-shaped lot, and its front yard shares a property line with the rear yard of the nearest property, which also separates the D’Auria property from the road.  He added that the proposed tennis court will not be visible from either the road or neighboring properties.

William Monti asked Mr. Tycehurst why not rotate the court and keep it out of the setback.

Mr. Tycehurst replied that, due to the existing grade, turning the court would require a large retaining wall of nearly 20 ft. in height.

Mr. Monti said that, based on the contour drawing, it looked to him as though only fill would be needed and not grading, but Mr. Tycehurst said he had looked into turning the court, and the necessary grading would become significant.  

After examining the submitted plans, Anthony Shembri stated that a variance would still be needed if the tennis court were turned.

Mr. Monti commented that Mr. Tycehurst stated in the application that there are several hardships present on the lot, and he asked him what they are.

Mr. Tycehurst said the main hardships are the flag-shape of the lot and the existing topography (only the proposed site is flat).

Mr. Schembri asked if the tennis court will be illuminated, and Mr. Tycehurst said it will not.

Mr. Schembri asked if there will be trees planted for screening, and the Chairman said the ZBA would specify what they want.

Mr. Schembri said there should be screening on the western side of the proposed tennis court.

Mr. Tycehurst said there is a huge wooded area to the west of the tennis court site, and the nearest house is 693 ft. away and on the other side of the woods.  The land to the rear of the D’Auria property is owned by the Town and not inhabited.

Mr. Schembri said he agreed with Mr. Tycehurst that the proposed site is the best location.  He commented that he does not like flag lots, and he added that the location of the D’Auria house limits the choices for a tennis court also.  Mr. Schembri stated that if anyone cleared the existing wooded area, the tennis court would be out in the open, and he added that the existing trees are mostly deciduous.

Chairman Kamenstein said it would still be a long way from the neighboring house, and Patrick Browne said he thought planting trees for screening would be an unnecessary cost to impose on the applicant.

Mr. Schembri said he felt that the tennis court’s proximity to the property line and the fact that it will be surrounded by a 10 ft. fence were reason enough to screen the court with evergreens.

Mr. Tycehurst indicated his willingness to do this planting, and he asked if it would be acceptable to plant the trees near the existing tree line.

Mr. Schembri said it would, as that would be natural-looking.

The Chairman stated that the applicant must maintain the trees planted to screen the tennis court.  He noted there were no further questions, and he closed the public hearing.

Mr. Reilly read a draft resolution, including conditions that there be no lights in the tennis court and that trees must be planted along the court’s western side.

Motion by:

Anthony Schembri

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area Variance granted, as requested, with specific conditions per discussion and agreement.

BA07-33 Robert Halmi, Jr. (649 Grant Road) – Area Variance – To decrease the minimum required side yard setback in an R-4 zoning district to permit a dog-house to remain as constructed per Article V Section 250-15.  A variance of 43 ft. is requested (75 ft. required; 32 ft. existing/proposed).

William Lonergan, Mr. Halmi’s attorney, addressed the Board, saying the substantial doghouse, with flagstone walkway, deck and loft, was constructed without a building permit, and it is 32 ft. from the property line.

Chairman Kamenstein asked how big the doghouse is, and Mr. Schembri measured it on the submitted drawing and stated that it is 8 ft. x 8 ft. plus the deck.

The Chairman asked why Mr. Halmi seeks to legalize the doghouse now, and Mr. Lonergan replied that his client has sold the property to Laura and Kevin O’Donohue.  Mr. Lonergan further explained that the O’Donohues own the adjoining property, and they want a Certificate of Occupancy for the doghouse.

Mr. Schembri asked why the Board should legalize a doghouse, and the Chairman answered that he didn’t see why they shouldn’t, and the new property owners want it legalized.

Mr. Schembri asked if the Board would grant a variance to build a doghouse within a setback before construction, and the Chairman pointed out that the adjoining lot is also the property of the O’Donohues.

Mr. Schembri stated that the lots are not being combined.

Chairman Kamenstein said the lots would automatically be merged by their single-owner status, but Mr. Reilly said they will not be merged if they are both conforming lots (which they are).

The Chairman said he thought it would be silly to require the applicant to take down a doghouse, although the other Members could vote any way they wished.  

Mr. Monti asked if the doghouse was ever part of any commercial enterprise, and Mr. Lonergan said it was not; it is just a large doghouse.

Mr. Schembri commented that he has built large doghouses such as this one, but he has never applied for a variance for one.

There were no further questions, and the Chairman closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Nay

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area Variance granted, as requested.

BA07-34 Beth G. Nash (100 Keeler Lane) – Area Variance – To decrease the minimum front yard setback in an R-4 zoning district per Article V Section 250-15 for the expansion and enclosure of an existing open porch of an existing, non-conforming single-family dwelling.  While the proposed playroom will not encroach any further into the setback than the existing house, it will increase the bulk of the house’s non-conformity, necessitating application for a variance of 15 ft. (75 ft. required; 60 ft. proposed; 15 ft. existing).

Ronald Bentley, architect, explained that the Nash house is only 15 ft. from the front property line, and his client merely wishes to enclose and enlarge an existing porch so that it may be used as a playroom.  

Mr. Schembri asked if the enclosed porch will encroach any further into the front setback than the house already does, and Mr. Bentley said the porch is near the rear of the house and will be 3 ft. inside the setback, whereas the front of the house extends 60 ft. into the setback.  

The Chairman noted there were no further questions and closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area Variance granted, as requested. 

BA07-35 Gilbert Shott (1 Baxter Road) - Special Permit – For the keeping of up to 4 horses per Article XIII Section 250-72.

Don Rossi, attorney for Mr. Shott, addressed the Board, stating that there has been a barn at the side yard line on his client’s property for 75 years, and Mr. Shott would like the right to keep 4 horses for private use. Mr. Rossi said Mr. Shott also intends to install paddock fencing.  

Mr. Browne asked about a proposed run-in shed shown on the submitted site map, and Mr. Rossi said plans for the run-in shed would be withdrawn for the time being, as it would require a variance.

Mr. Browne asked how many stalls are in the barn, and Mr. Rossi replied that there are 4.

Mr. Browne said that when he made a site inspection he noted only 3 stalls plus a wash area.

Mr. Shott explained that the wash stall will be converted to a regular stall.

Mr. Thompson stated that he had spoken recently to Stephanie Belser at Hogan and Rossi about this application, expressing his opinion that a variance is required for the barn, because of the minimum setback requirement for dust-producing activities.  Mr. Thompson explained that the ZBA may only reduce the 150 ft. setback requirement to 75 ft. (the minimum normal side yard setback for the zoning district), and this barn is closer to the property line than that.  He commented that the survey submitted with a 1998 variance application shows the barn to be over the line/onto the neighbor’s property,

Mr. Shott said this was a mistake on his neighbor’s survey, which he used at the time.

Mr. Thompson said the 1998 variance made no mention of horse-stabling; it merely stated that it was granted for a building.

Chairman Kamenstein said he understood Mr. Thompson’s objection based on dust-producing facilities, but he did not think that would include barns.

The Building Inspector stated that the zoning ordinance considers barns for the stabling of horses to be dust-producing.

Mr. Reilly stated that the Board could not reduce the setback so far without a variance.

The Chairman said Mr. Shott already received a variance for the barn, and he asked what the barn was classified as when it was built.

Mr. Shott said horses may have been kept in the barn since before the special permit requirement was introduced into the local ordinance.

Mr. Thompson said that in that case, the barn would be legally non-conforming, but the variance does not mention the keeping of horses in the barn.

The Building Inspector said the barn may continue to be used for up to 2 horses until the use ceases for more than 12 months, but a special permit, which is required for the keeping of more than 2 horses in the R-4 zoning district, triggers the requirement of a 150 ft. side yard setback for the stabling of horses that may be reduced only to 75 ft. as part of the granting of a special permit.  He reiterated that there is no mention of the stabling of horses in the existing variance.

Mr. Rossi said that, although there is nothing in the variance about the number of horses, the barn has been used as a stable for years, and his client merely wants to increase the number of horses.  He stated that he felt the pre-existing use of the barn for horses would clear it for continued use without a variance. 

Mr. Thompson stated that if someone wanted to build a barn for 2 horses, they could do so without applying for a special permit but would be required to meet the special permit setback requirements.  He added that continuing the pre-existing use of Mr. Shott’s barn for 2 horses would be fine, but increasing that number requires a special permit and the application of setback requirements per Chapter 250-72.

Mr. Schembri and Mr. Browne asked, simultaneously, if the run-in shed was removed from the special permit application, and Mr. Rossi said that was correct.  He added that changing the wash-stall to a regular stall would provide 4 stalls for 4 horses; but, if the barn required further alteration in the future for additional stalls, his client would apply for a building permit.

The Chairman pointed out that Mr. Shott would also need to apply for another variance, as an addition to the barn would increase its bulk at the non-conforming setback.

Mr. Schembri asked if, in light of the Building Inspector’s comments, Mr. Shott would need to re-Notice because the barn requires a variance.

Mr. Reilly said Mr. Thompson only stated that Mr. Shott needs to apply for a variance for the barn, because the barn is now to be included in a special permit for 4 horses, and a special permit requires a greater setback for a building used to stable horses.

The Chairman added that Mr. Thompson said the use of the barn was not mentioned in the previously-granted variance.  He said he did not know if another variance was needed or not.

Mr. Browne said the application for a special permit for 4 horses makes the difference, but the Chairman commented that he thought the barn was always intended for horses, which he felt made all the difference.

Mr. Rossi said the barn was already present when Mr. Shott applied for the existing variance, which he needed for an extension of the barn roof.  

Chairman Kamenstein asked if there were more than 2 stalls in the barn when the variance was granted, and Mr. Shott responded that there were 4 and 1 was later changed to a wash stall.

Mr. Browne said that the Building Inspector had explained that the zoning ordinance description of the dust-producing nature of a 4-stall barn in conjunction with a special permit is the reason the barn requires an additional variance.

Mr. Reilly stated that if there were always 4 horses kept in the barn, a special permit would have been required.  

The Chairman commented that he did not know when the special permit requirement was put into the zoning ordinance, and Mr. Reilly said he thought it had been in the 1970’s.

Mr. Reilly said Mr. Thomson’s point was a good one and added that he thought it would be in Mr. Shott’s best interest to have the variance in case he ever wants to make any changes or sell his property.

Chairman Kamenstein said Mr. Shott must have a special permit if he wishes to keep 4 horses in his barn, and Mr. Browne commented that the special permit is the reason Mr. Shott needs a variance.

Mr. Monti asked if Mr. Shott owned the property in 1998, and Mr. Shott answered that his family has owned it since the 1920’s, and the barn has been there that long.

Mr. Monti asked what the barn was used for before the variance was granted in 1998, and Mr. Shott responded that he used to have his business there, and he started to keep horses in the barn in 1998.

Mr. Monti asked if the Board of Appeals recognized in 1998 that the barn was to be used for horses, and Mr. Shott said they did.

Mr. Monti asked if he was correct in saying that Mr. Shott had 2 horses and wanted to renovate the barn, so he applied for a variance, and Mr. Shott said yes.

Mr. Monti asked why the Board couldn’t just issue a special permit for 4 horses.

Mr. Reilly explained that the special permit statute doesn’t permit a setback of less than 75 ft. for dust-producing conditions without a variance.

Mr. Monti asked why, if the barn was being used to stable 2 horses in 1998 when the variance was granted, the variance would not still be good for the special permit.

Mr. Reilly stated that the Building Inspector’s point was that a special permit can only cover a setback reduction to 75 ft.  He said the pre-existing, non-conforming building has a variance, but it is his opinion that the 1998 variance has nothing to do with the use of the barn for a special permit for the stabling of 4 horses.   

Mr. Schembri commented that the 1998 variance says nothing about horses or a stable.  He said Mr. Reilly and Mr. Thompson were both advising Mr. Shott that he needs a variance, and he asked if it would be too much trouble to re-Notice and apply for the variance.  Mr. Schembri added that Mr. Shott would then get the special permit he wants, and it would also protect him if he wants to make any changes to the barn or sell his property in the future.

Mr. Rossi said Mr. Shott was being informed that he would need a variance for the barn because he wishes to keep additional horses there.  

The Chairman said he did not understand, because variances are granted for barns but not for an increase in the number of animals to be kept.  He said the Board does not grant variances for the number of horses to be kept; they grant special permits for that.  He stated that the barn is legally non-conforming.

Mr. Browne said the variance is necessary because Mr. Shott wants to keep a number of horses that requires a special permit which then raises the issue of the dust-producing nature of stabling horses.

The Building Inspector stated that the barn is conforming because it has a variance, but the use of the barn with regard to a special permit requires a setback of 150 ft. which the ZBA may only reduce to 75 ft. as part of the granting of a special permit.

Mr. Rossi said he understood, but there have been horses kept in the barn for years.  He stated that Section 250-72 (A) prohibits the stabling of horses within a 75 ft. setback, but the use already exists and has existed for some time.  He said there will be no change to either the building or its use.

Mr. Browne asked why Mr. Shott was present at the meeting, and Mr. Rossi answered that his client wishes to keep 4 horses.

Mr. Browne pointed out that a previous applicant’s doghouse had been in place for many years, but he needed to get a variance to legalize it.

The Chairman pointed out that Mr. Shott already has a variance for his barn, but Mr. Browne countered that the variance was not granted for the stabling of 4 horses in the barn.

Chairman Kamenstein said that although the existing variance does not state that the barn was for horses, it was.

Mr. Browne said he thinks the setback requirement is appropriate when a special permit is sought.

Mr. Rossi said the barn is already used for horses, and he disagreed with Mr. Browne about the necessity of requesting a variance to keep 2 additional horses in an existing stable that is already used to stable 2 horses.

Mr. Browne said he did not see why Mr. Rossi objected to applying for a variance, and he was concerned that Mr. Rossi was limiting his client.

Mr. Monti stated that if he first had a barn with 40 stalls and then wanted to keep 40 horses in it, he would need a special permit.  He said Mr. Shott was previously granted a variance for a building, with no mention of what the building was to be used for.  Now that Mr. Shott wants to keep 4 horses, he needs a special permit.

Mr. Reilly stated that the situation calls for a variance, and Mr. Thompson and Mr. Browne concurred.  Mr. Reilly said the special permit statute mandates that a barn used to stable animals may be no closer than 150 ft. or reduced to 75 ft. to a side yard line.  He added that it wouldn’t matter whether or not there were 2 horses when the variance was granted in 1998, because the keeping of 4 horses requires a special permit which specifically triggers language about setbacks.  

Mr. Monti asked how long it would take to re-do the application, including a variance, and the Chairman asked how Mr. Shott felt about re-applying.

Mr. Shott said that if he were to re-apply, he would also like to include the run-in shed.

Mr. Schembri pointed out that the Board had decided not to meet in August and so would not hear Mr. Shott’s applications until September.

Mr. Shott admitted he would not be happy to wait so long, but he said he would do so. 

The Chairman asked if the other Board members were agreeable to having Mr. Shott return with a variance application, and they were.

Mr. Schembri asked why Mr. Shott wants to place the run-in shed on the side yard line.

Mr. Shott explained that the shed would back up to a shed on his neighbor’s property, and he added that his property slopes upward, limiting appropriate locations for the shed.

The Chairman announced that the public hearing of the special permit application would be held open until September, at which time Mr. Shott would also apply for a variance.

BA07-36 Donald M. and Patricia J. Rossi (65 Lake Street) – Area Variance – To decrease the minimum required side yard setbacks in an R-1/2 zoning district for construction of an addition to an existing deck on a non-conforming single-family dwelling per Article V Section 250-15 and Article XIV Section 250-79 (A) (because the non-conforming lot is subject to R-1/4 bulk requirements).  A combined side yard variance of 20 ft. is requested (15/30 ft. required; 3/10 ft. proposed).  

Don Rossi introduced his wife, Pat, to the Board.  She explained that she wants some privacy behind her home, and she will also enjoy having a larger deck.

Mr. Rossi explained that the deck is to be built over an existing stone patio.

Mr. Browne asked if any of the Rossis’ neighbors objected, and Mr. Rossi said they did not.  He added that one neighbor (a Mr. Laughlin) specifically expressed his support for the project.

Mr. Browne asked for the size of the deck, and Mr. Rossi replied that it will be 12 ft. x 27 ft.

The Chairman asked if the deck will follow the footprint of the existing patio, and Mr. Rossi said it will, including a wrap-around with stairs on one side of the house.

Mr. Schembri commented on a survey dimension given as plus or minus 1 ft., and Mr. Thompson explained that the survey shows the actual distance from the house to the side yard line.  He said this would be workable because it is a matter of doing the math to add the width of the deck at the side.  Mr. Thompson said the plus/minus is not necessary, because the measurement is exact.  

There were no further questions or comments, and the Chairman closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

Deidre McGovern

Seconded by:
William Monti

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area variance granted, as requested.

The Chairman closed the meeting.

Respectfully submitted,

_____________________________

Janice Will, Recording Secretary
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