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Members of the Public

Chairman Kamenstein called the June 14, 2007 Town of North Salem Zoning Board of Appeals meeting to order.

The minutes of the May 10, 2007 meeting were unanimously accepted. 

Chairman Kamenstein set the next meeting for Thursday, July 12, 2007.

HEARINGS CONTINUED

BA06-41 Annor, Inc. (671 Titicus Road) – Use Variance – To permit use of the subject premises for an arts/dance/yoga studio per Article IV Section 250-10, 11 and 12 (d).

Carried over, pending resolution of Planning Board application.
BA07-08 Piedmont Properties (860-882 Peach Lake Road) – Area Variance – To decrease the minimum required front yard setback in an R-2 zoning district per Article V Section 250-15.  A variance of 41 ft. is requested (50 ft. required; 9 ft. proposed) to re-build an existing barn and to construct a dwelling addition.

Don Rossi, attorney for Piedmont Properties/Walter Hutchins, displayed photos/artistic renderings of what the proposed building will look like, as well as an old photograph of Nichols Farm.

Mr. Rossi said the building plans have been significantly changed because, although his client previously moved part of the building out of the setback, it is now proposed to remove that wing altogether.  He stated that although the setback variance required remains the same, the footprint of the building will be smaller, reducing any impact it might have.
Chairman Kamenstein asked how far the building will be set back from the driveway, adding that it looked very close.

Mr. Rossi said the normal right of way width is 30 ft., and the driveway will be 15 ft. wide.

Anthony Schembri provided a scale, and it indicated that the driveway will be 7 ft. from the building.

The Chairman said 7 ft. is very close.  He said he was not diametrically opposed, but he was concerned about the safety of future occupants.  The Chairman added that there will also be animals in the barn, and he asked how many animals will be kept there.

Walter Hutchins said the barn will have 4 stalls, and the Chairman reiterated that the building will be within 7 ft. of a common drive.  He added that it is rare to allow a residence within 7 ft. of a road.

Mr. Hutchins said the drive could be moved closer to the property line/away from the barn.

The Chairman commented that the photo of the west side shows a good-size lawn, but the picture of the south just has a driveway in the same place.

Mr. Hutchins explained that the lawn in the photo is on the other side of the wall opposite the barn, on the adjoining property.  

Chairman Kamenstein asked if an existing drive on the west side of the western wall couldn’t be used.  He said it would be somewhat circuitous and not so close to the house, and it could also be used to serve 3 lots.

Mr. Rossi said the subdivision has already been approved in its current configuration by the Planning Board.  

The Chairman said he is concerned about safety, and Mr. Rossi replied that the Planning Board is also concerned about safety.

Chairman Kamenstein said he has noted over the years that the Planning Board, whose members do wonderful work, rarely makes site visits, so practicalities are often ignored.  He stated that things that look good on paper may look very different when a site inspection is made.  He stated that he felt real concern about both safety and aesthetics regarding access for 3 properties.  The plan is already to have access to 2 lots and it is just a short way to include 3 lots.  
Patrick Browne said it would also be a preferable entrance onto Bloomer Road, and the Chairman agreed.

Mr. Rossi stated that the Chairman’s proposal was interesting because, as a general rule, it is usually preferable to limit the number of properties using a driveway.  He said it is not good planning to increase the number of issues that may arise among neighbors, and it is known to have an impact on the marketing of properties.  

Mr. Rossi went on to say that he does not see anything wrong with the aesthetics of the proposed site, nor does he agree that the proposed drive is going to result in safety issues.  He stated that the driveway will not be very active, and signs could be employed to point out that the drive is shared and/or to warn to watch for horses.  Mr. Rossi said the sight distance is fine.  He stated that there was significant engineering review as part of the Planning Board application, and there were 37 comments.  He said the existing large tree in the vicinity of the driveway will be preserved, and no evidence of aesthetic problems has been presented to the Board.  He stated that it is difficult for the Board of Appeals to conclude that there is a safety issue; and, in fact, he feels that the proposed residence/barn will add safety/security for the 2 houses.

Chairman Kamenstein said aesthetics are a personal judgment, and he feels that one less driveway would look better.  He also stated that he disagrees vehemently that there is no safety issue with a road so close to a residence and barn.  The Chairman commented that he didn’t think there would be any detriment in moving the driveway, even if it would serve 3 houses instead of 2. He stated that safety is more important than the financial implications suggested by Mr. Rossi.  
William Monti said Bloomer Road is a County road, heavy with traffic including tractor-trailers, and he thought Mr. Rossi and his client should listen to what the Chairman was suggesting. 
Mr. Rossi said he was listening, and it seemed to him that the Board was grasping at straws to find a reason to deny the application.  He stated that a Planning Board recommendation carries great weight, although it is not binding.  Mr. Rossi also said he travels on Bloomer Road every day, and he does not think traffic conditions there are such that they would present a danger to residents of the proposed apartment.

The Chairman said traffic on Bloomer Road is not his concern but the shared drive close to the house is.

Mr. Rossi said he could not see it, but the Chairman said there is a substantial difference between a setback of 30, 40 or 50 ft. from the road and the proposed distance of 7 ft. between the house and the driveway.

Mr. Monti commented that the representations in the color photos submitted were very good. He said he thinks the building will look good on Bloomer Road, and he would like to see it constructed.  He also asked that the possible safety issue be considered.

Mr. Rossi said he realized that there was some concern, and he was trying to put himself in the ZBA’s place, hearing and weighing all the evidence submitted.  He said he realized that often one’s gut reaction on first hearing something remains unchanged.  He said that the Board has evidence presented, and they have a balancing test to do.  Mr. Rossi stated that the Planning Board must consider safety as part of SEQRA, and their engineer is extremely diligent and cautious.  For this reason, he feels the issue has already been looked at, and that is evidence the ZBA has that safety is not a concern.  He said people turning into the driveway will be approximately 28 ft. from the building, so they will see it before they drive past it.  Mr. Rossi said he thought perhaps he should have presented the engineering comments to the ZBA, which include curb stops, etc., all evidence that the engineer is very careful regarding safety issues.  He said it is his opinion that the 28 ft. distance to the road and 7 ft. between the building and the driveway will be adequate.
The Chairman reiterated that he is not concerned about proximity to Bloomer Road.  He stated that the Planning Board does a very diligent job, but the ZBA does not always agree with their recommendations.  
Mr. Browne said it seemed to him there were 3 things to consider.  First, he said that, although his experience on the ZBA is limited, he thought it may be that the Planning Board relies on the ZBA to take a second look at things, recognizing and valuing their expertise.  For this reason, Mr. Browne said they should not merely rubber-stamp Planning Board recommendations.

Mr. Rossi stated his opinion that the Planning Board does not rely on the ZBA’s expertise at all.  He said that if the Planning Board relied on the ZBA’s expertise, they would refer applications to the ZBA much earlier than they do.  Mr. Rossi said he wished the Planning Board would make referrals earlier in the review process.  He said that in the case of the Union Hall, he tried to find a way to get to the ZBA early to get their views and opinions.  Mr. Rossi said what the Planning Board does is review for completeness, go to technical review and then open a public hearing.  If the Planning Board were to rely on the ZBA in this case, they could have referred his client’s application to the ZBA without a recommendation much earlier.  
Mr. Browne said that was the smallest of the 3 things he wanted to bring up.  He said his second point was that at the previous ZBA meeting, the issue was the request for a variance in order to construct something that could be built elsewhere.  He said this has not been resolved or decided yet.  Mr. Browne said he did not think of the driveway until the Chairman raised the issue, but it is of concern because it is so close to the barn.  He stated that residents of the house who keep horses and have children will be careful, but others using the driveway will be less so.  
Mr. Browne said his third point is the idea of using the other driveway for 3 properties.  He stated that the safety of more than 2 lots on a common drive is more of an issue for very long driveways, having to do with emergency vehicles needing access to more homes/more chances of a fire.  He said the driveway suggested by the Chairman would be fairly short yet would provide a lot of advance notice of activity around the barn, and people in the vicinity of the barn would also have advance warning of approaching vehicles.  Mr. Browne said he thought this would help with the safety issue.

Regarding the subject of a common driveway for 3 lots depressing property value, Mr. Browne said such conditions are a detriment because some people don’t like them, because they have to deal with neighbors.  Some people do like them, because they cut down on costs.  Generally, people don’t like them because of ill-defined parameters of obligations regarding maintenance.  He stated that this could be spelled out clearly in advance, as part of subdivision approval.  Mr. Browne said that, as far as monetary value of the lots, the shared driveway would be quite short and there would still be individual drives to house sites from it.  He said he also thought the value of the properties would be enhanced by a drive through a meadow instead of right alongside a building. He stated that he would be in favor of using the existing drive for the 3 properties.  
Mr. Rossi said he understood Mr. Browne’s points, but he thought 3 houses on a single drive would increase safety issues.  Additionally, Mr. Hutchins would have to return to the Planning Board for a new driveway.  Mr. Rossi said it would take at least 3 months to propose a new drive for 3 lots, get an easement from the adjoining property, and undergo engineering review and review by MDRA (the Planning Board’s consultants).  
Saying he wanted to move forward, Mr. Rossi commented that it seemed as though the Board would grant the variance if the driveway were changed.  He stated that there is no evidence other than the possible safety issue that there would be any potential adverse effect on any neighbor.  He said the benefit to the applicant would outweigh any detriments.  Mr. Rossi stated that he felt the Board’s opinion about the safety of the proposed driveway was outweighed by expert engineering review by Bibbo and Hahn.
The Chairman said the Board has no idea what weight was given to safety during the Planning Board review.

Mr. Rossi reiterated that the plan was reviewed by 2 engineers.

Chairman Kamenstein asked if anyone could tell the ZBA that all the Planning Board members visited the site, and Mr. Hutchins said they had done so many times.

The Chairman said he did not see how they could have failed to see the safety issues.
Mr. Rossi said the assumption has to be that it was considered.  

Mr. Reilly interjected to explain that the ZBA must make its own determination based upon information provided.  He said Mr. Rossi did not present the ZBA with evidence of expertise provided to the Planning Board.  
Mr. Rossi said the Planning Board sent a 2-page letter recommending that the Board of Appeals grant the variance request, so surely they would have considered placement of the building.  He also commented that Liz Axelson, Director of Planning, is very thorough, and the Chairman agreed with him.
Mr. Rossi began to read from the Planning Board recommendation that the building would be constructed directly adjacent to Bloomer Road.  

The Chairman interrupted to say that Bloomer Road is not the issue; the driveway is.  

Mr. Rossi said the Board must give weight to the Planning Board having granted preliminary approval after months of review.

Chairman Kamenstein said he was giving a great deal of weight to the Planning Board recommendation; and, in fact, it was the reason he was seriously considering the variance requested, but he had a difference of opinion as to whether the Planning Board concentrated on this particular aspect of the plan (the common driveway) which has nothing to do with the variance per se, which concerns the distance to Bloomer Road.  

Mr. Rossi said it sounded as though the Chairman would still have a problem with the proposal if the building were to be constructed farther back on the property but close to the driveway.

The Chairman said that was correct.  He added he would not object if the driveway were private, but it is a common driveway.  He reminded Mr. Rossi that he did not object to the variance for construction of the barn/house, but the driveway is a problem.

Mr. Rossi asked for, and was granted, a moment to speak to his client, Mr. Hutchins.  

Reading from the Planning Board referral of January 8, 2007, Mr. Monti said that the preliminary approval with conditions includes the necessity for compliance with any conditions imposed by the Board of Appeals before final approval is granted by the Planning Board.  Mr. Monti said he assumed the subdivided lots could not be sold until final approval is granted, and Mr. Rossi said that was correct.

Mr. Monti said he didn’t see why Mr. Hutchins couldn’t propose a change to the driveway plan.
Mr. Rossi stated that before such a change could be approved, it would have to go through several layers of review.

Mr. Monti said there is an existing driveway to use that already has a cut through to Bloomer Road.

Mr. Rossi said the revision would have to be referred to the County, because the County has already commented on the subdivision application during the SEQR process.  He stated that the application has preliminary approval now.  He said that if the ZBA denies the variance, Mr. Hutchins will return to the Planning Board with the barn removed from the submitted plat.  Mr. Rossi explained that the Planning Board does not grant preliminary approval via SEQRA review until after all involved agencies have had a chance to comment, and he thought any proposed change would be reopened and re-circulated to all those parties for comment again.  He said it is also possible that the public hearing would be reopened.
Mr. Monti asked what would happen if the ZBA were to grant the variance with the condition that an effort be made to change/improve the driveway after receiving final approval from the Planning Board.

Mr. Reilly said the Board could do that, but the applicant would be obligated to do what the ZBA asks or the Planning Board could not give their final approval.

Mr. Browne asked Mr. Rossi to list his concerns about changing the driveway versus the ZBA’s safety concerns.  He added that he was not unaware of the possible expense and inconvenience of what was being asked.   
Mr. Rossi said the biggest issue would be time.  He said there would also be a legal entanglement with an additional property owner, additional expense, and the reopening of a process where his client currently has preliminary approval.

Mr. Schembri asked who the other property owner is, and Mr. Rossi said it is Melinda Hackett.

Mr. Schembri said the ZBA cannot make it a condition that the applicant ask a neighbor to share their driveway.

Mr. Hutchins stated that the owner of the property is actually the Montague Hackett Trust, which is administered by Ms. Hackett, Mr. Hutchins’ ex-wife.  He said it would be very difficult to approach the Trust with a proposal to use the driveway at #9 Bloomer Road for part of a common driveway to 2 lots of his subdivision.  Mr. Hutchins commented that this would be an enormous complication.

Mr. Reilly asked who the Planning Board applicant is, and Mr. Hutchins replied that Piedmont Properties is the owner of the subject property in the subdivision application.

Mr. Schembri said that, as the adjacent property is not part of the subdivision application, he did not see how the ZBA could ask Mr. Hutchins to use another, separately-owned, property to access his subdivision.

Chairman Kamenstein said he had not realized that Mr. Hutchins did not own the other lot, so he would have to agree with Mr. Schembri now that he was aware of the different ownership.  He said it would have been helpful if Mr. Hutchins had mentioned earlier in the meeting that he does not own the adjoining lot.
Mr. Browne asked if any other access was considered during the Planning Board review.

Mr. Hutchins said the focus was always on 2 lots being served by the driveway as shown.  He added that he felt the Board’s suggestion to change the driveway at this time was too much to ask.
The Chairman asked if the other driveway is just for 1 lot, and Mr. Hutchins answered that it is just for 9 Bloomer Road.  He said that if he thought there was a safety issue with the common drive, he would not have proposed it as such.  He stated that, in fact, this was the first time the subject had come up, despite months of review by the Planning Board, engineers, etc.     
Chairman Kamenstein said it was a major hurdle for him.  
Mr. Schembri stated that the ZBA is generally fair, and they seldom deny applications.  He said he thought the Board was having difficulties with this application because there are a lot of issues converging at a focal point in the Town.  The adverse effects, as stated in the Code, were running through the Members’ minds. He said they were considering the safety of the driveway in relation to the barn and the fact that the barn requires a 41 ft. variance, and all of this is emerging at the near end of the lot while all the rest of the property runs out the back.  Mr. Schembri stated that it is a substantial variance and hard to justify.  
Mr. Rossi said he did not think there were any adverse impacts, and the 2 letters in support of the application were the only outside comments received.  He stated that the existing condition is unsightly.  Mr. Hutchins’ plans will create a gateway to the hamlet and greatly improve the current situation.  Mr. Rossi said there have been instances in the past when trees were cut down along the road, but there is no potential for that in this instance.  He stated that the Board makes decisions based on evidence presented, and there has been no evidence of adverse impact.
Mr. Browne asked how many feet of frontage the entire subdivision has on Bloomer Road, and Mr. Hutchins replied that a minimum of 150 ft. per lot is required, so there is frontage of at least 300 ft. for the 2 contiguous lots.  

Mr. Rossi said there is actually 500 ft.

Mr. Browne said he could see no impediment except time and cost to moving the driveway to another point along that 500 ft. where cars may enter safely and profitability would be added to the property.  He commented that he knew what he was saying, as a real estate broker with 27 years’ experience.  Mr. Browne said the proposed driveway will be bad, and the lots will be more valuable with a driveway somewhere along the 500 ft. of frontage on Bloomer Road.
Mr. Hutchins said line-of-sight would be a problem, as the road is steep.

Mr. Browne said it is straight in the vicinity of the subdivision, but Mr. Rossi countered that it goes uphill at that point.
Mr. Browne agreed, but he added that at the crown, there should be a good sight-line.

Mr. Hutchins said if he were to move the driveway to where Mr. Browne was suggesting, it would be dangerous to make a left turn out of the drive, as it would be difficult to see traffic to the east.

Mr. Schembri agreed that it would be hard to manage a good sight-line with the rise in the road.

The Chairman also agreed, but he added that the drive can be moved to the west, farther away from the house than what is proposed.  He said the planned drive might be fine for Mr. Hutchins, but the property may some day be sold to others who may have children and animals, and the driveway will be a hazard.  Chairman Kamenstein stated that he understood that the Board could not ask Mr. Hutchins to use the existing drive, as the property has another owner.  He said the house as presented will be in keeping with the character of the neighborhood, but the proposed drive is too close to the house to be safe.

Mr. Hutchins said he would be willing to move the drive as far as possible to the west.  He said he would also move the stone wall closer to the property line, but there is not much room to move either one.

Chairman Kamenstein commented that it would not be worth moving the driveway and wall 1 or 2 ft.  Given the circumstances, he stated that, if he were inclined to go along with the variance request, he would want a 4 ft.-high stone wall between the house and the drive for a substantial distance.  He said the wall along Bloomer should be changed to 4 ft in height also, adding that these measures would be necessary to prevent a child or a horse from being injured by a car.  
Mr. Hutchins asked if a split-rail fence would be acceptable, and the Chairman responded that it would not.

Mr. Rossi said he appreciated that the discussion had gotten to this point.

The Chairman said he thought it was essential to do something about the safety situation.

Mr. Schembri said the building should be moved; and he stated that the proposed reconstruction and addition couldn’t possibly sustain the existing building.
The Chairman commented that he did not see why Mr. Hutchins wants the building where he proposes to have it.

Mr. Rossi said the point was that using the site is a benefit to the neighborhood.  He added that Mr. Schembri might be right about the existing building; but, if it cannot be used, it will be scrapped and replaced with a historically-accurate, beautiful building.  
Mr. Hutchins said the access-way he proposes to use for the driveway has been there for years, used in the past by local residents stopping in to buy cream and milk from the old farm, and there was never an issue, although now there is.
Mr. Schembri suggested moving the barn back and having a paddock in front.

Mr. Rossi said that could be done, but Mr. Hutchins’ proposal will improve existing conditions at the entranceway to the property.

Mr. Schembri stated that the Board does not feel the same way.  He said he does not agree that it is an improvement, the Chairman feels there is a safety issue, and the proposal is to place a lot of volume, in the form of a large barn, very close to the road.
Mr. Hutchins asked how Mr. Schembri could deny that the barn will be an improvement, and Mr. Schembri replied that it is a fabulous design, but the building doesn’t belong so close to the road.

Mr. Rossi said Mr. Schembri needed to remember that the Board is weighing evidence presented.  He said that despite Mr. Schembri’s feelings to the contrary, evidence has been submitted that the proposal will be a benefit, and no evidence has been submitted to indicate that it is not.  Mr. Rossi stated that even though Mr. Schembri might feel the barn should be constructed elsewhere, that is not essential to the determination of whether or not to grant the variance.  He said that what is essential is the evidence presented, and that evidence has overwhelmingly been that the building will be a benefit, and it is not outweighed by adverse impacts.
Mr. Schembri said the only such evidence was 2 letters from neighbors and the Planning Board’s letter stating, essentially, that if the ZBA approves the application, the Planning Board will approve it.

Mr. Rossi stated that the Planning Board recommends that the ZBA grant the variance.  He said that if the ZBA does not grant the variance, they will be ignoring the Planning Board’s recommendation and ignoring evidence in support of the application.

Mr. Reilly said Mr. Rossi was wrong in stating that there are no factors against the application.  He stated that Mr. Schembri just posed one of the issues, i.e. that there is an alternative to granting the variance.  Mr. Reilly added that the situation is also a self-created hardship, and the variance requested is substantial.
Mr. Rossi said the old foundation is existing, but Mr. Reilly replied that the foundation has nothing to do with what is proposed,

Mr. Rossi responded that it makes the property unsightly, devalues it and is a blight on the neighborhood.  
The Chairman commented that the foundation could be knocked down.

Mr. Schembri said the old building and foundation have remained for a very long time; but, despite Mr. Hutchins’ stated desire to incorporate them into the new building, the existing building will be gone.
Mr. Rossi said the immediate neighbor thinks it would be good to refurbish the old building.  Mr. Rossi stated that he would advise his client to build the wall proposed by the Chairman.  He stated that he does not know what it will cost, but the idea of a fence was rejected. He said that, holding the safety issue aside, he felt the Board would be hard-pressed to deny the variance application.  Mr. Rossi said that while there are alternative locations for the barn, the hardship is not self-created. 
Mr. Reilly pointed out that Mr. Rossi had said all the evidence was positive, but the Board has seen evidence that the hardship is self-created.

Mr. Rossi disagreed, but the Chairman said Mr. Reilly was right, because the barn could be constructed elsewhere on the lot in places where no variance would be required.  

The Chairman stated that he did not understand the Planning Board’s recommendation.  
Mr. Rossi stated that his client agreed to build the wall, and he asked exactly what the Board wants.

Chairman Kamenstein said the wall must be 4 ft. high and run along both the front and side of the barn, with no breaks.

Mr. Hutchins said that without breaks in the wall, the building could not be accessed.

The Chairman said the Board would allow a gate.  Mr. Hutchins pointed to a covered doorway on the west side of the house, and the Chairman said a self-closing gate must be used in that area.

Mr. Rossi suggested a self-closing gate for the door to the house and another gate farther along for the barn.

Chairman Kamenstein said the next gate should be for access to the end/back of the barn.

Deidre McGovern asked about horse-trailers turning into the barnyard.  

Mr. Hutchins said there is enough room, and Mr. Rossi pointed out an area near the barn on the displayed site plan.  

Mr. Rossi said he wanted to be sure that there will be enough room between the wall and the barn to open a sliding barn door on the same side of the building as the door to the house and let horses out.  
The Chairman said horses could be brought in and out of the back of the barn.

Mr. Rossi said he was agreeable to construction of a 4 ft.-high wall along Bloomer Road and parallel to the driveway.  

Chairman Kamenstein said the walls are necessary in light of the hazardous situation created by the juxtaposition of the barn and drive.

Mr. Rossi stated that he thought the wall would completely eliminate any safety hazard.

Mr. Browne commented that the situation would be worse now, with a 4 ft.-wall running right alongside the barn and ending at the back of the barn where the driveway comes in for horses to be brought out and trailers to be driven in and out, etc., making it even more impossible to see a child running out of the driveway.  

The Chairman said the wall could be extended past the barn, but Mr. Browne said that would not be possible, because animals and trucks need to get in and out of the area at the rear of the barn.

Chairman Kamenstein commented that to leave the area open would invite additional problems, and he suggested that a fence be run for another 20 to 40 ft. past the barn driveway.  He said it is not as if the barn is already there and a permit is being sought to continue an existing operation; rather, a hazard is being created, and he was looking for a way to minimize it.

Mr. Rossi suggested that paddock-fencing would improve the sight-line.  

The Chairman said it would not be sufficient for use in the area adjacent to the house to stop a child from running into the drive, and he felt the Board had to do something because of the hazard being created.

Mr. Browne reiterated that a stone wall will make it harder to see activity at the end of the barn; an area where, he suggested, the gate will be left open for convenience.

Ms. McGovern suggested employing a split-rail fence with netting tacked to the back of it.

Mr. Rossi agreed with her suggestion, saying that visibility for drivers would be paramount, but the Chairman re-stated his concerns about children running out into the driveway.
Chairman Kamenstein said that if a 4-rail fence with wire is used, it must go all the way around the barn and make it like a paddock that encloses the barn/house.  He stated that he would absolutely not vote to approve the application if there is nothing included to make the situation safer.
Mr. Browne suggested moving access to the barn (for people and animals) to the east side, but Mr. Hutchins said the retaining wall is there.

The Chairman commented that the north side of the barn could be used, and Mr. Browne said the gate for the entrance to the barn could be moved farther along the driveway, with vehicles looping back toward the barn to make the area safer.  

Chairman Kamenstein said that as the fence-line would permit adequate visibility, that would not be necessary.  He explained that with wire behind it, children could not get through the fence.
Mr. Rossi offered to employ cattle-guards and/or speed-bumps, but neither idea was well-received.

Mr. Schembri said the building could be rotated 90 degrees so that the end/short side would be alongside the driveway instead of the long side.

Mr. Brown outlined an idea for the fence/gate, leaving the barn as proposed yet still improving visibility.  He said he worried about having a solid wall.

Mr. Hutchins explained that the driveway grade at that point is probably 4 ft below the elevation of the barn exit which he thought would contribute toward adequate visibility, and he did not see the need for further debate, as he is willing to accept the stone wall.

Returning to Mr. Schembri’s suggestion to rotate the building, Mr. Rossi said it would require cutting into the existing hillside, and Mr. Hutchins added that it would disturb a currently undisturbed area.  He said the current proposal would use the existing retaining wall and foundation, which he considered a good reason to stick with the plans as submitted.  He stated that he has as much concern for safety as anyone, adding that he has been around horses all his life, and he has children of his own. 
Mr. Browne said he would be satisfied as long as the wall or fence continues well past the end of the barn before there is a gate, so that a driver will have plenty of time to see anyone coming out of the area at the end of the barn.

The Chairman said he feels the area needs to be surrounded, adding that either a fence or a wall can be constructed to meet the other paddock fence.  He stated that he would suggest a stone wall, 4 ft. high, on the southern and western boundaries, with both ends connected to paddock fencing (existing or to be built), so that the house and barn are completely surrounded. He said the area would ultimately have a stone wall for nearly 3 sides and fencing for a little more than 1 side.  The Chairman stated further that 2 self-closing gates for ingress/egress would be permitted (one on the south side for the residence, and one connecting the end of the stone wall with paddock fencing on the east end for the barn), and he would want the paddock fencing to be 4 ft. high and have 4 rails.  Finally, he said the wall should continue past the end of the barn (location indicated on the site plan), before it meets the gate and paddock fencing.  
Mr. Browne asked why there must be an impervious stone-wall that cannot be seen through running along the barn side of the driveway, and the Chairman replied that in his opinion a wall would provide the best protection for children and animals.

Mr. Browne said that as long as the gate is further down the driveway/past the barn, he would accept the wall.

Mr. Rossi said he was concerned about visibility, and he and Mr. Hutchins would prefer a 4 ft.-high fence.  

The Chairman said he still preferred the wall, adding that it would also be more in keeping with the character of the neighborhood.

Chairman Kamenstein stated that the following points must be included in the resolution:

· A drawing of the 4 ft.-high wall, 4 ft.-high, 4-rail fence and 2 self-closing gates must be submitted to the Building Inspector.
· The wall/fence must completely encircle the barn/house, the wall to go nearly three-quarters of the way around and the fence to go around approximately one side.

· Photographic artists’ rendering and descriptions of materials to be used that were submitted to the Board must be adhered to.
· The appearance of the completed building is not to vary substantially from what is depicted in the submitted photos, which are part of the permanent record.   

Mr. Reilly read a draft resolution.

The Chairman reminded Mr. Hutchins that he will need to return to the Board of Appeals for a special permit before he may bring horses onto the property.

Motion by:

William Monti

Seconded by:
Patrick Browne

Mr. Schembri:
Nay

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area Variance granted, as requested, with specific conditions per discussion and agreement.

BA07-28 Linda and Lewis Mead (338 Hardscrabble Road) – Special Permit – For the keeping of up to 3 horses and maintenance of a commercial farm for up to 20 alpacas per Article XIII Section 250-72.

The Chairman said the Board was in receipt of a letter from Paul Friedman of 306 Hardscrabble Road, objecting to the Meads’ application.  

Chairman Kamenstein stated that he revisited the site since the May meeting, and he called on Linda Mead.
Mrs. Mead said she had nothing to add, and she merely wants to care for her animals and a retired horse.
Mr. Browne asked how many alpacas there are on the farm, and Mrs. Mead replied that there are currently 18.

Mr. Browne asked how manure is handled, and Mrs. Mead responded that the stable area is cleaned twice a day.  She explained that the alpacas use the 5 paddocks on a rotation basis, and they are cleaned at least once or twice a month.

The Chairman asked what is behind a stockade fence at the rear of the barn, and Mrs. Mead answered that equipment is kept there.

Chairman Kamenstein said he wished to review the sequence of events that have transpired on the farm, starting with construction of a structure without a building permit.

Mrs. Mead said the building started out as a run-in shed, and the Building Inspector concurred, adding that a building permit was issued for the shed.  He said the run-in shed was expanded without benefit of a building permit, and is now used as a stable.  Mr. Thompson explained that the Meads were originally supposed to build a barn, but they did not do so.  He said that as the existing stable is closer to the property line than the permitted 150 ft., he recommended that the Meads apply for a special permit so that the Board may relax the setback requirement to 75 ft., the minimum residential side yard in an R-4 zoning district.

(Examination of Building Department records indicates that the original run-in shed measured 36 ft. x 12 ft, and a 36 ft x 12 addition was later added.)
Chairman Kamenstein asked if the addition runs toward the setback, and Mr. Mead said it does.
Mrs. Mead explained that the addition to the shed slopes downward, yet still creates more room for the alpacas.  She said the horse has a stall in the original, taller section.  
Mr. Mead said the stable is all open space, which is suitable for alpacas and permits needed air-flow.
Mr. Monti asked where the barn was intended to be built, and Mrs. Mead said it was to be constructed parallel to the garage.

Mr. Monti asked why the Meads did not build the barn, and Ms. Mead explained that they were building a house at the time, and it ran over budget.  
When Mr. Monti asked if the Meads had their animals at that time, Mrs. Mead stated that they kept their animals at the Tompkinses’ farm across the street for 2 years; and, when they moved into their house, they built a shed and 2 paddocks for their animals.

Mr. Monti asked if the Meads ever intended to build the barn, and Mrs. Mead answered that they had planned to build it.  

Mr. Monti asked if the extended shed they have now is a replacement for the barn, and Mr. Mead explained that the barn was originally planned for alpacas and horses, but now they only have alpacas.  
Mr. Monti commented that the addition to the run-in shed exceeds what was covered by the building permit, and Mrs. Mead admitted that it does.

Mr. Monti asked if the proposed barn (and manure dumpster) wouldn’t have been further away from the Meads’ neighbor to the west, and Mrs. Mead said it would have.  
Mr. Monti asked why the Board should approve the extended shed now, and Mrs. Mead said the dumpster meets setback requirements.  
Mr. Monti said he meant that the Meads did not build the barn they originally planned to build; built a run-in shed instead; and then put an addition on the run-in-shed to use the building as a housing structure.

Mrs. Mead said that even when the building was a run-in shed, it was animal housing, but Mr. Monti said it would not have been the same kind of housing that is provided by a barn.
Mrs. Mead said the situation was the same as when the alpacas were kept in the Tompkins barn as it is now, because they had use of 2 stalls with the freedom to go outside or stay indoors.

Mr. Monti asked if the alpacas wouldn’t spend most of the night in the barn, but Mrs. Mead said they go in and out.

The Chairman asked where the manure dumpster is located, and Mrs. Mead explained that it is on the north side of the shelter, near the stockade fence.

Chairman Kamenstein opened the discussion up to the public, calling on Sarah Friedman of 306 Hardscrabble Road.

Ms. Friedman stated that she did not wish to prevent the Meads from keeping their animals in a tidy, clean, efficient way, and she added that their farm is quite tidy now.  She said the barn was supposed to be constructed near the Meads’ house, but instead there is a shed near her farm.  She said the area around the shed is often messy and smells bad, and the number of alpacas varies from 12 to as many as 25.  Ms. Friedman said the shed is close to her property, and the dumpster will be close also.

Noting that the paddocks between the back of the barn and the Freidman property were grass when he saw them, the Chairman asked if they are always kept that way, and Mrs. Mead said they are.

Chairman Kamenstein asked Ms. Friedman if she agreed that the paddocks are grassy, she replied that they usually are.

Mr. Browne said he was unfamiliar with the handling of alpaca manure, and Mrs. Mead said it must be cleaned up, because alpacas are susceptible to parasites from deer dung that is in the paddocks.

Mr. Mead explained that deer graze in the paddocks just as the alpacas do, and the 2 kinds of droppings look very much alike.

Mrs. Mead said the alpacas also use a particular area in front of the barn, and that is cleaned twice a day.

Ms. Friedman said the animals defecate wherever they like, including the area behind the barn closest to her farm, and it smells bad.

The Chairman commented that even if the alpacas only used the area in front of the barn, the barn would probably not block odors.  He said he thought cleaning twice a day should be sufficient.

Mr. Browne asked why it would be alright to clean the paddocks only occasionally if parasites from deer droppings are a threat, and Mrs. Mead explained that there are multiple, large paddocks, and she rotates the animals among the different paddocks.

Chairman Kamenstein said the stockade fence is unattractive, and Mrs. Mead offered to take it down.

The Chairman suggested that it would be nicer to plant evergreen trees as screening instead.

Mrs. Mead said she would prefer just to remove the fence, as she was unsure how her animals would react to new plants.

The Chairman asked if the Meads intend to add horse stalls, and Mrs. Mead said they do not, as they only plan to keep the 1 old horse they have now.
Chairman Kamenstein said the Board would ask that the stockade fence be removed and the area around the barn be cleaned twice every day.  He asked if any dust is created, and Ms. Friedman said there is sometimes no grass near the shed.

Mrs. Mead said there has never been grass in front of the shed.

The Chairman said the grass in the paddocks must be maintained.

Ms. Friedman asked what the Board would require regarding the dumpster, and the Chairman commented that it must be accessible for the operation of the farm, and he reminded her that it is placed to the corner of the barn farthest away from her property line.

Don Russell of 12 Hardscrabble Road addressed the Board, saying that he is a friend of the Meads.  Mr. Russell stated that the Meads care for their animals and take good care of their farm.  He commented that construction of the Friedman’s new barn created much more dust than anything the Meads’ alpacas do, and he added that the barn the Meads did not build would have been near a wetland area on their property.  He said the Meads are good neighbors, and he felt there was no reason not to permit the Meads to use the small area where the alpacas are kept.
Chairman Kamenstein asked how often the manure dumpster is emptied, and Mr. Mead responded that it is done as needed, adding that there is not that much waste from the alpacas.
The Chairman closed the public hearing.

Mr. Reilly read a draft resolution, including a provision that the area near the barn be cleaned twice a day.

Mr. Mead said he wanted to make sure that he was not to be required to clean the paddocks twice a day.

Ms. Friedman asked if twice daily cleaning of the paddocks could be included in the resolution, but the Chairman said it seemed unnecessary and would be too hard to specify, because of the way the Meads rotate use of the different paddocks.

Mrs. Mead stated that she believes she is entitled, by right, to have the alpacas.

The Chairman said that was true, but the Board must still consider public health and safety.  He stated that if they have concerns, the Board has the right to regulate the situation.  When Mrs. Mead seemed to object, the Chairman told her that, even under NYS Ag and Markets Law, farmers do not have carte blanche to do whatever they wish.  

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Browne:

Aye
Chairman:

Aye

Special Permit granted, with specific requirements per discussion and agreement.

The Chairman closed the meeting.

Respectfully submitted,

__________________________

Janice Will, Recording Secretary
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