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Members of the Public

Chairman Kamenstein called the May 10, 2007 Town of North Salem Zoning Board of Appeals meeting to order.

The minutes of the April 12, 2007 meeting were unanimously accepted. 

Chairman Kamenstein set the next meeting for Thursday, June 14, 2007.

The Chairman announced that, as only 3 Members were present, a unanimous decision would be required for any application to be approved.  Any parties who would rather have their applications heard by a full Board would have the right to postpone their appearance until the next Board meeting at no additional cost to them.

HEARINGS CONTINUED
BA06-41 Annor, Inc. (671 Titicus Road) – Use Variance – To permit use of the subject premises for an arts/dance/yoga studio per Article IV Section 250-10, 11 and 12 (d).

Carried over, pending resolution of Planning Board application.
BA07-08 Piedmont Properties (860-882 Peach Lake Road) – Area Variance – To decrease the minimum required front yard setback in an R-2 zoning district per Article V Section 250-15.  A variance of 41 ft. is requested (50 ft. required; 9 ft. proposed) to re-build an existing barn and to construct a dwelling addition.

The Chairman announced that the Board was in receipt of letters from Joseph Savino of Peach Lake Market and Anthony Serra (3 Bloomer Road) in support of the Piedmont Properties application.

Don Rossi, attorney for the applicant, addressed the Board.  He stated that his client amended his application to move part of the proposed building addition out of the front yard setback.  He said his client also provided an amended plan that illustrates the relation of the proposed barn to his home at 9 Bloomer Road.  Mr. Rossi said Anthony Serra is the homeowner whose property is on the other side of the subject lot, and Mr. Rossi was glad to receive his letter.  Describing the existing foundation and dilapidated building, Mr. Rossi displayed a photo of the existing conditions and an artist’s rendering of the reconstructed/new building.  He submitted a memo to the Board and stated that he wanted to emphasize what he believes the law is with regard to the Piedmont variance application.

Chairman Kamenstein said Mr. Rossi could skip the first point in the memo (re precedent-setting), as the Board feels it does not set precedents but views each application individually.
Mr. Rossi thanked the Chairman, and said he would speak to the guiding principle of variance consideration; namely weighing the benefit to the applicant against any detriment to the neighborhood.  He said that although the variance is mathematically substantial (50 ft. required; 9 ft. proposed), the benefit outweighs impact.  Mr. Rossi stated that the site is historic (the former High Meadow Farm), and his client intends to reconstruct the building in keeping with the original style.  He said the aerial photograph displayed indicates that the new building will only be visible from his client’s home, adding that granting the variance will be consistent with the Planning Board recommendation.  He stated that the newly- reconstructed barn will serve as an historic gateway to the Town.

Regarding the issue of self-created hardship, Mr. Rossi said it is not determinative in this instance.  He stated that the situation is not self-created, because the barn has been present for many years, and he added that the Planning Board’s recommendation to the ZBA that the variance be granted is significant with regard to potential detriment.  Mr. Rossi said that in a conversation with Liz Axelson, Director of Planning, she said she felt that the property’s location as a gateway to the Peach Lake area made the proposed reconstruction of the barn appropriate.
Chairman Kamenstein said the building is not a barn, and Mr. Rossi said it will be a barn with apartment.

The Chairman said he considers the building to be a house, and he asked for the square footage of the apartment and the barn.

Walter Hutchins stated that the existing structure has 400 sq. ft. which will be included in the house, and the addition will have 750 sq. ft., so the apartment will consist of 1150 sq. ft.  It was determined that the barn will consist of 1400 sq. ft.

Mr. Rossi said the standard for accessory apartments is 750 sq. ft. (although the ZBA may allow a larger dwelling), but the Chairman said the living quarters will not be an accessory apartment.

Mr. Rossi said that was correct.  He explained that his client may build a single-family dwelling in the future, and then apply for a special permit for an accessory apartment in the barn.  Mr. Rossi stated that his client wants to build on top of the old foundation, and he said new construction at higher elevations on the lot would be more visible to the neighbors.  He commented that the reconstructed barn will be nicer than what is present now, and it will be consistent with the neighborhood.  He stated that the building won’t appear substantial even though the variance required is substantial, so the ZBA can grant the variance, and it will benefit both Walter Hutchins and the neighborhood.

Chairman Kamenstein asked for the size of the property, and Mr. Rossi replied that it is approximately 7.8 acres.

The Chairman commented that that is a fairly substantial lot, and he asked why Mr. Hutchins would not choose a place to build where no variance is needed.

Mr. Rossi said his client wishes to use the existing foundation.  

The Chairman commented that this is not justification for the Board to grant the variance. 
Mr. Rossi said that the lot is long in shape, so it would be beneficial to have a dwelling near the entrance.  He added that the area is already level, and there is an existing foundation.  He commented that it would be a gate-keeper-type of arrangement for the 2 lots sharing a common driveway.
Chairman Kamenstein said he did not see how the proposed structure would benefit the other lot-owner.

Mr. Rossi said it would provide a security benefit for both lots, and it will also be a beautiful, historically-designed barn.  

The Chairman reiterated his opinion that the building will not be a barn, but Mr. Rossi said it is designed to look like a barn, so it suits him to call it a barn and one with a mixed use like many others in Town.  Mr. Rossi said he did not think the barn should be cause for concern.

The Chairman said he considered the structure cause for concern, as it will definitely impact the neighborhood, and that is something the Board always considers.

Mr. Rossi said he understood that impact is important to the Board.  He stated that the proposed structure will have an impact on both the neighborhood and the Town in a favorable way, and he indicated the artist’s rendering of how the reconstructed building will look.
The Chairman commented that the rendering shows how the building would appear to someone on the road driving eastward, but he felt the western view would be the most impactful one.

Mr. Monti commented that the rendering is rather stark, showing no leaves on the trees.

Mr. Rossi said that, based on the aerial photograph, the appearance of the foliage is pretty accurate.
Chairman Kamenstein asked for a compelling reason why Mr. Hutchins would not choose an area on the lot that would require a lesser variance or none, and Mr. Rossi responded that he does not feel the law/rules governing the process require a compelling reason for the Board to grant a variance.  

Mr. Rossi stated that one reason to use the existing building/foundation is expense.  He said Mr. Hutchins has been going through a subdivision process, which is expensive and months long.  He said the property has a long history of potential development, and his client had stated in the past that he would never sell to a condominium developer.  Mr. Rossi said his client also wants to use the site, because there will be no need to construct a driveway yet, which would be another expense.
The Chairman pointed out that the subdivision proposal is also Mr. Hutchins’ self-created hardship, and the expense of a Planning Board application is not an issue in the eyes of the Board of Appeals.

Mr. Rossi said he thought it could be viewed as a compelling reason, but the Chairman disagreed.  

Mr. Rossi said the location is also a benefit to others, because it is not at a higher elevation on the existing ridge line, where a building would show an increased density of construction on the ridge line around Peach Lake.

Chairman Kamenstein said Mr. Hutchins does have a proposed building site on the ridge, and Mr. Rossi agreed that that building will be visible if and when his client builds the house.  He added that other areas on the property could only be used at greater expense, and he said the proposed site’s impact on the neighborhood will only be a positive one.

Indicating the aerial photograph, Mr. Browne asked about the possibility of using an area right behind yet outside of the setback.

Mr. Rossi said it appears that Mr. Hutchins could build there, but he would lose a proposed paddock area or need to remove the old foundation to create a paddock.

Mr. Browne commented that removal of the old foundation and the unsightly old building would improve the situation.

Mr. Rossi said it would be more expensive than using the existing foundation, and he asked for Mr. Browne’s concern about the variance.

Mr. Browne stated that it seems the variance may not be really necessary.  He said he would feel differently about granting a variance if there were no other options.  He went on to say that he understands about improving the lake area, but the old structure could also be taken down.  Mr. Browne said he realized that would be more expensive, but the stone could be re-used and the building constructed without a 40-ft. variance.

Mr. Rossi said it seemed that Mr. Browne was not concerned about precedence, and Mr. Browne said that was correct.  He added that his concerns were fairness and a compelling reason for the Board to grant the variance.

Mr. Rossi said that if precedence is not an issue, he did not see what the compelling reason is that would dissuade the Board from granting the variance.  

Mr. Browne stated that it is the size of the variance, and the Chairman added that it is substantial and could be avoided.  

Mr. Rossi said he did not see that as a compelling reason.

Mr. Reilly stated that compelling reasons are not part of the statute.  He pointed out that there are also other sites that could be used, and the hardship of the subdivision application is totally self-created by Mr. Rossi’s client.
Mr. Rossi said he was pointing out factors to be considered, and the ZBA has the authority to grant a substantial variance even if other sites are available, which they have done in the past.  He stated that even if the Board finds a hardship to be self-created, they do not have to deny a variance application.  He commented that his client did not build the 200-year-old barn and foundation.  
The Chairman said it was his opinion that the barn does not exist any more.

Mr. Rossi stated that even if the application were contested, the Board could still say that the benefit outweighs the disadvantages, and in fact 2 neighbors have expressed their support of the application.  He said he did not see the size of the variance or the availability of alternate sites as reasons to deny the variance.  Mr. Rossi stated that the building will be a benefit to the neighborhood, adding that some people feel that if benefits clearly outweigh burdens, a Board must grant the variance.
Mr. Reilly said 3 out of 5 factors to be considered are against Mr. Hutchins.

Mr. Rossi said the Board agreed at the first public hearing that there would be no adverse impact on the neighborhood, but the Chairman interjected that the Board had made no such statement or at least had made no findings.  

Mr. Rossi said he was responding to Mr. Reilly’s assertion that his client had lost on 3 points, and he wanted to point out that, based on his review of the hearing minutes, he did not lose regarding negative impact on the neighborhood, which he said is the most compelling part of the Board’s balancing test.

Chairman Kamenstein said he felt the most important factor was the availability of alternative sites.

Mr. Rossi stated that it would be necessary to move the existing building and create another area for paddocks.  He said the proposed area has already been disturbed and the planned construction would improve the dilapidated site, both reasons to find in favor of his client even thought there are other sites available.  
The Chairman said he knew the Board could do that if they chose to.

Mr. Monti commented that Bloomer Road is a county road, and he asked if the submitted site plan shows the extent of the County’s right of way.

Mr. Hutchins said the Planning Board is happy with the site plan and driveway plan.  

The Chairman asked if the County has approved the new drive, and Mr. Hutchins said he has not reached that point yet.

Mr. Monti asked if the house shown on the site plan is merely proposed/not there yet.  

The Chairman asked Mr. Hutchins to point out his current home on Bloomer Road, which he did.

Mr. Monti said he was looking at the originally-submitted map, and Mr. Hutchins explained that he later handed in another one including his current house to illustrate its proximity to the barn to be reconstructed.

Chairman Kamenstein commented that the Board granted Mr. Hutchins a variance for a barn in the past; in part because he said he never intended to subdivide.  He asked Mr. Hutchins to show where that barn is, and he asked if that property is part of the current subdivision application.

Mr. Hutchins pointed out the location of the barn, and Mr. Rossi stated that the property with the barn is not being subdivided.

The Chairman said the variance was granted due to the common ownership of the adjacent property, and consideration was given to a representation by Mr. Hutchins that he would never subdivide the adjacent property.  
Mr. Hutchins said he did not recall making this statement.

Chairman Kamenstein asked to be shown where the barn at 9 Bloomer Road is in relation to the proposed subdivision.  
It was indicated that the barn is right next to the subdivision.

Mr. Monti asked if the proposed 3-lot subdivision includes part of tax lot #53 (#9 Bloomer Road, Mr. Hutchins’ current home), and. Mr. Hutchins responded that #53 is a separate 5-acre parcel, bordering the subdivision property.  He further explained that he purchased an additional 42 acres after purchasing the property with the house where he lives now.
Mr. Monti commented that he only saw 3 lots, 1 with 9 acres and 2 with 7+ acres each.

Mr. Hutchins said previous subdivision left the approximately 25 acres currently being subdivided.

Mr. Browne asked if 3 subdivisions had occurred including the current one, and Mr. Hutchins said that was correct.

Mr. Monti asked if Mr. Hutchins intends to live on the lot in the current variance application, and Mr. Hutchins said he does.

The Chairman said the barn/house will be Mr. Hutchins’ primary residence, initially.

Noting there were no further questions or comments, the Chairman said he would close the public hearing, and he asked Mr. Rossi what he wanted to do.

Mr. Rossi said he wanted to speak before the public hearing was closed, and the Chairman said it was still open.

Mr. Rossi asked if the perceived substantial nature of the variance was the biggest problem, and the Chairman replied that Mr. Rossi should not ask the Board to narrow down their opinions to an absolute quantitative level.
Mr. Rossi said he didn’t think the setback should be given substantial weight, because there is no adverse impact.  He added that a lesser variance could have greater impact.  He said the benefit to be accorded to the applicant should be looked at compared to any negative impact.

Mr. Browne said he wanted to focus instead on hardships.

Mr. Rossi said his client wants to build in an area that makes sense, as it is already disturbed and will be benefited by the proposed construction.  He said there was no need to show hardship, but he felt the benefits outweigh any adverse impact.
Chairman Kamenstein said he did not see where benefit to an applicant is explicit in any of  the 5 criteria to be weighed.

Mr. Rossi said the statute states that the standard for an area variance is if the benefit to the applicant outweighs any detrimental impact on the neighborhood.

Mr. Reilly stated that the Board must then consider the 5 factors in the balance, which they are doing.  

Mr. Rossi said the Chairman had said he did not see the weighing of benefit versus detriment in any of the 5 factors.  

Mr. Reilly said the law states that the 5 factors are to be considered when doing the balancing test.  

Mr. Rossi said Mr. Reilly was giving the impression that the Board must find every factor to be negative.

Mr. Reilly said the Board knows it is not necessary to find all 5 factors to be negative, and he added that Town Law supports what he was saying.   

Chairman Kamenstein said he had said that the balancing test says nothing about benefit to the applicant.
Mr. Rossi said the Chairman had skipped over the first part of the law.  Mr. Rossi stated that in making their determination, the Board shall take into consideration the benefit to the applicant if the variance is granted as weighed against the detriment to the health, safety and welfare of the neighborhood or the community by such grant.  In making such determination, the Board shall also consider the 5 factors.

Mr. Rossi offered as an example the Article 78 proceeding brought against the Board of Appeals when they granted a variance to the Murphys of 75 Cove Road.  He reminded the Board that 2 neighbors objected to the variance; and when the Chairman pressed him, he said his point was that the Chairman had just said that he didn’t see anything about benefit to the applicant versus detriment to the neighborhood in the 5 factors.  Mr. Rossi said there is language in the Court of Appeals case to support his point, but the Chairman said all decisions stand on their own and none set precedents.  
Mr. Rossi said there appeared to be disagreement about consideration of benefit.

The Chairman said Mr. Rossi had already quoted Town Law, and he thought all the Board members had understood.

Mr. Rossi said he wanted to read one sentence from the Murphy Court of Appeals case in response to the giggles and disagreement.
The Chairman stated for the record that no one on the Board was giggling.

Mr. Rossi asked to be allowed to read the sentence to address the issue of benefit to the applicant.  He read, “The Board is required to engage in a balancing test, weighing the benefit to the applicant against the detriment to the health, safety and welfare of the neighborhood or community.”
Chairman Kamenstein said that was just what Mr. Rossi had read or said 5 minutes earlier, and he would like to end the discussion.  The Chairman asked Mr. Rossi whether he wanted to keep the public hearing open or have it closed, and Mr. Rossi asked that it be closed.

The Chairman asked whether Mr. Rossi wanted the 3-member Board to vote or to have the application held over, and Mr. Rossi replied that he wanted to discuss this with his client, Mr. Hutchins.

Mr. Hutchins said he did not want a vote, as he sensed a lot of conflict.  He stated that he thought he might have a better chance of approval when 5 Members are present to vote.

Mr. Rossi commented that discourse of the application could be continued even though the public hearing would be closed.

Chairman Kamenstein said Mr. Hutchins’ perception of a negative reaction among the Board members present might not be accurate.  He said the ZBA is entitled to all the facts, to understand what the ramifications of allowing something might be, and to understand what alternatives there are.  He said he did not believe they had pre-judged the situation.  The Chairman stated that the ultimate decision is not based on personal preference but on the Town Ordinance and the Members’ best judgment.
 Mr. Monti said the Board should examine the resolution for Mr. Hutchins’s previous variance for the barn on his property at 9 Bloomer Road to see if there were conditions about future subdivisions and the Chairman said the secretary would provide copies.
Mr. Hutchins stated that he had not been at the hearing of the previous variance application as he wife had attended.

Mr. Reilly said such a condition could not legally have been made.

The Chairman agreed, but he said the Board would have been influenced by such information.

Mr. Monti said he was interested in the entranceway to the currently-proposed building, and the Chairman said he was interested in the architectural details of the building that Mr. Hutchins proposed would be both a partial restoration and a gateway to a particular area.
Mr. Hutchins asked if the Board wanted working drawings, and the Chairman responded that they would want to see details of the siding, roofing and fenestration.

Mr. Rossi submitted two pictures for the record: the artist’s rendering of the appearance of the completed building and a photograph of the existing stone structure.

Chairman Kamenstein announced that the public hearing was closed and the application would be carried over to June.

BA07-13 Andre Dignelli (4 Apple Mill Road) – Area Variance – To increase the maximum height of a fence and gate in front, side and rear yards from 4 ft. permitted in the front yard and 5 ft. permitted in the side and rear yards to 7 ft. per Article VI Section 250-22 (C).

Applicant requested postponement to allow time for preparation.

BA07-23 Anthony Ritter (186 Mills Road) – Area Variance – To decrease the minimum side yard setback in an R-4 zoning district per Article V Section 250-15 for construction of an in-ground swimming pool and an addition to a single-family dwelling.  A variance of 50 ft. is requested (75 ft. required; 53 ft. existing; 56 ft. proposed for the residence; 25.3 ft. proposed for the pool).

Anthony Ritter, Michael Sirignano (Mr. Ritter’s attorney) and Philip Franz (architect for the project) were present.

Chairman Kamenstein stated that he and Mr. Browne had looked at the site from the neighboring property at 18 Wheeler Road (Dyan Rosenberg), both from inside the house and from Ms. Rosenberg’s pool area.  
Mr. Sirignano stated that, prior to the April meeting, Mr. Franz took photographs looking up toward the Rosenberg property from the proposed pool area of Mr. Ritter’s property, and he took another look recently, although the foliage makes it hard to see much now.  Mr. Sirignano said the Ritters won’t able to see Ms. Rosenberg’s property in the summer when they would be using the pool, and he suspected that she won’t be able to see their pool either.  Mr. Sirignano said his clients want to have and enjoy a pool just as Ms. Rosenberg does.
Regarding the proposed exterior stairway on the Ritter residence, Mr. Sirignano said the Board’s concern about excessive light emanating from the glass-enclosed stairway had been taken into consideration, and Mr. Ritter asked Mr. Franz to design something else.  The stairway has now been eliminated and a simple new entranceway created instead. Mr. Sirignano said his client wants to be sensitive to his neighbor’s concerns and the Board’s concerns also, and what he wants most is a pool.
The Chairman asked how the stairway has been changed, and Mr. Franz explained that there will now be an interior stairway with a covered entry from the pool area.

Mr. Sirignano said he had stated Mr. Ritter’s case and submitted revised plans, and he would be happy to answer questions.

The Board had no questions, and the Chairman called on Margaret Clark, attorney, who was present to speak on behalf of Dyan Rosenberg.  She stated that Ms. Rosenberg had written a letter to the Board and also submitted a drawing.  Ms. Clark submitted a memo to the Board and said she wanted to raise some points.  She said the Board needs to undertake a balancing, but first she wanted to say she thinks the proposed area of activity is within 300 ft. of a DEP-protected area (the Titicus Reservoir), which is prohibited.
Chairman Kamenstein said that was possible, but the Board would not take that point into account.  He added that the DEP would handle it if it becomes an issue.

Ms. Clark said she understood, but thought the Board should know and take it into consideration because the Ritter property is right on the reservoir.
The Chairman said the Ritters should certainly take it into account, but the Board does not need to unless it can be stated absolutely that the proposed pool area is within the DEP buffer area.

Ms. Clark suggested that it was up to the applicant to prove the area is not within the buffer, but the Chairman responded that the Board could not give further credence to the assertion without specific evidence and proof.

Ms. Clark stated that the assertion was made because Ms. Rosenberg has faced the same situation with the DEP.  She went on to say that the Ritter property is already a non-conforming parcel of 2.7 acres in an R-4 zoning district, the ZBA recently granted a variance to allow the house to remain within the side yard setback, and now another variance is being sought.   Ms. Clark said it had been a condition of the sale of the property to the Ritters that the former owners legalize the house and garage.
The Building Inspector, Bruce Thompson, stated that the barn (garage) had not required a variance, because it was constructed prior to the current zoning ordinance at a time when its side yard setback of 20 ft. was permitted.  He also said a variance was granted (prior to construction) for the house to be built with a setback of 60 ft., but the house is actually about 53 ft. from the side yard line, so he advised the previous owners to rectify the situation by applying for a new variance.  The Building Inspector explained that often, a non-conforming lot is permitted to meet lesser setbacks, but the Ritter lot is 300 ft. wide (a requirement in the R-4 zoning district), so R-4 setbacks are applicable.

Ms. Clark reiterated that a variance was requested and granted in March, and now another variance was being applied for.  She stated that Ms. Rosenberg’s property is also in an R-4 zoning district, adding that it is a lovely property situated on a hill.  She said that granting the variance requested would allow visual disturbance and noise from the use of the pool, a detriment to Ms. Rosenberg and a definite impact on her.  Ms. Clark described the scenic setting of this particular section of Mills Road and Wheeler Road, saying it should be preserved.  She stated that the variance would bring about an undesirable change to the neighborhood, affecting both Ms. Rosenberg and the neighborhood as a whole.
Ms. Clark stated that another reason for her objection to the variance is that for 7 to 8 months of the year there are no leaves on the trees, so the leaf canopy won’t ameliorate the situation.  She said that even if no one is using the pool, Ms. Rosenberg will look down on the pool area from her porch, her bedroom, her studio and her pool, causing a continuous impact on her.

Ms. Clark stated that Ms. Rosenberg had shown the Board 2 alternative sites for the Ritter swimming pool, and she handed in a copy of Ms. Rosenberg’s drawing.
The Chairman commented that one of the proposed sites would be uphill from the house.

Ms. Rosenberg said there is an incline, but the Chairman countered that it is quite steep and would be a difficult location to use.

Ms. Rosenberg suggested that blasting or hammering would enable construction of the pool, but the Chairman said it would not be easy and trees would have to be taken out also.

Ms. Rosenberg said there are not many trees there.  

The Chairman said she was entitled to make suggestions, but the land indicated by Ms. Rosenberg is a wooded hillside, and he asked about the other proposed site.

Ms. Rosenberg said it is somewhat near the septic field, but that is permitted.

The Building Inspector said there must be 25 ft. between a pool and the septic field.

Chairman Kamenstein said it was his recollection that the property slopes down severely to the area proposed by Ms. Rosenberg, and Mr. Sirignano said it does.

Ms. Rosenberg said it is a depression that could be back-filled to accommodate a pool.
Ms. Clark said she felt the applicant should present other options, and Ms. Rosenberg does not have to prove that there are other viable locations.  

Returning to her reasons why the variance should not be granted, Ms. Clark said the variance requested is substantial, compounding previous variances.  She explained that she had been unaware of the change in the house plans, but she still felt a small lot with a pool at a setback of 25 ft. constituted a substantial variance.

Regarding the effect on the environment and physical conditions in the neighborhood, Ms. Clark said she had already spoken about the quiet of the reservoir.  She said her client, Ms. Rosenberg, would be most impacted by the pool, and the peace and quiet would be disturbed by the proposed pool.  
Ms. Clark said the hardship is self-created, because the Ritters knew they would need a variance for the pool; and, in fact, made it a condition of the contract of sale.  She commented that no harm would come to Mr. Ritter, because he may still buy the house.

Ms. Clark said another issue to consider is the interest of justice, which she considers part of the balancing act.  She stated that all 5 factors to be considered favor her client, and she submitted photographs taken by Ms. Rosenberg with drawings on them of how she thinks the Ritter pool would look from her property to be made part of the record.

The Chairman commented that the drawings are very misleading.  He said Ms. Rosenberg’s drawing of the 3-story stairway on the Ritter house in the first photograph makes it look as though it is right next to her fence.  He said that if the pictures were submitted with the idea of filing an Article 78 proceeding, he wanted it known for the record that the pictures are misleading.  The Chairman also pointed out that the applicant withdrew the plans for the exterior stairway, and it will now be enclosed with a covered entry at the pool level.  He said he was giving Ms. Clark the opportunity to withdraw the pictures from the record.
Ms. Clark said she had not known before the meeting that the plans for the stairway would be changed.

The Chairman said the pictures would be included in the record, but they are misleading.

Ms. Clark asked if the representation of the proposed pool on Ms. Rosenberg’s photos would be acceptable, and the Chairman replied that he would never make any sort of decision based on the pictures, because the proportions are not right.

Ms. Clark asked permission to submit a clean set of photographs without the drawings on them, and the Chairman said that a set of pictures with proper proportions would be helpful.
Ms. Rosenberg said the size of the pool drawing is proportionate to the piece of property.  

Chairman Kamenstein commented that if Ms. Rosenberg doesn’t want the pictures to be described as her interpretation of the situation, a true representation is needed.
Ms. Rosenberg said the pictures are more proportionate than the Chairman thinks.

Ms. Clark said they could not provide better pictures, because they don’t want to go onto Mr. Ritter’s property, and the tree canopy is now present.

The Chairman said that having looked at the situation from both properties; he has an idea of where the pool will be situated and what impact it will have.

Mr. Browne concurred, adding that the application had been carried over so the Board members could re-visit the site and view it from Ms. Rosenberg’s property.

Ms. Clark stated that Ms. Rosenberg was disappointed that no one came to look before the trees bloomed.

Mr. Browne said he had gone to the area where Ms. Rosenberg’s pool equipment is, and he was able to see down to the proposed pool site on the Ritter property, and the Chairman said nothing substantially obstructed his view when he looked on the day of the meeting.  He said he looked out from Ms. Rosenberg’s second floor studio.
Ms. Clark commented that the changes in foliage impact the view.  She stated that, as Ms. Rosenberg’s representative, she would urge the Board to consider all 5 factors and a sixth, the manner in which the difficulty arose and the consideration of the interests of justice, and ask that the pool be denied in the proposed location.
The Chairman asked if someone wanted to build a “McMansion” 35 ft.-high, would Ms. Rosenberg try to prevent it because it would spoil her view.  

Ms. Clark said the analogy was not valid, because the lot is small and already built out to near the edges.
The Chairman said it sounded as though Ms. Clark would say any additions to the property at all which require variances should be denied, because these things might disrupt the area.  
Ms. Clark said that was not correct, as there are areas on the property that would not require variances.  She stated that Ms. Rosenberg was not saying that the Ritters may not improve and enjoy their property, but their proposed pool would be a detriment to her enjoyment of her own property. 

Mr. Monti asked if the problem is Ms. Rosenberg’s view, and Ms. Clark replied that it is.  She described Ms. Rosenberg’s current view out to the reservoir and downward.  She said Ms. Rosenberg works in a studio on the second floor of her house.  Ms. Clark said Ms. Rosenberg has put her life into her home, and she did not see why a pool should win out.  

Mr. Monti asked if Ms. Clark was saying that Ms. Rosenberg has a right to her current view, and Ms. Clark responded that she was not saying that.  She said she would ask for balance.  Ms. Clark said Ms. Rosenberg chose to live in a 4-acre zoning district with a view of the reservoir, where she built a house and enhanced the property, and now the Ritter pool variance request will negatively impact her.
Chairman Kamenstein stated that if the proposed structure were to be at the same level as Ms. Rosenberg’s property, he might be able to understand the objection; however the Ritter property is substantially lower than the Rosenberg property.  He said that from the first floor level, one would need to walk to the edge of Ms. Rosenberg’s pool area and look over the fence to see down to the pool location, because of the tremendous topographical difference in the 2 sites.  The Chairman pointed out that Ms. Rosenberg’s pool separates her house from the Ritter property, and even from her pool there is a big difference in elevation.  He said it was a stretch to say that the Ritter pool would interfere with Ms. Rosenberg’s view, since the primary/largest view from her house is of the reservoir.  

Ms. Rosenberg said the Ritter property is next to a private part of her home, and without leaves on the trees, she can easily see down to their house and the pool location.
The Chairman said Ms. Rosenberg might be able to see down from the second floor of her house, but the pool won’t be used in the late fall when the leaves are gone.  

Ms. Rosenberg said then she will overlook the pool cover.

Chairman Kamenstein commented that anyone living on top of a hill will be able to see down, and he asked for the specific distance from Ms. Rosenberg’s house to the proposed pool.

Mr. Sirignano said the distance is 285 ft., and the vertical difference is 65 ft.  

The Chairman said that was a very long way away.

Mr. Browne stated that the Ritter house is already present, and Mrs. Rosenberg is impacted by it.  The applicant responded to the Board and Ms. Rosenberg’s concerns about the light in the proposed exterior stairway, and changed the plans.  He pointed out that the lot is non-conforming and suffers with the setback requirements.  He said the adjustment made to the plans by the applicant now adds only a covered doorway, which will have no impact on anyone.  

With regard to the proposed pool, Mr. Browne stated that the site can be seen.  When it is covered during the off-season, the cover will be visible instead of a lawn.  
Ms. Clark said the deck will also be visible.

Mr. Browne agreed, adding that the pool and deck may or may not be attractive.  He went on to say that during the time of year when the pool is used, there will be a big canopy of trees that will completely obscure the pool.  He said there may be laughter, splashing and enjoyment of the pool, but that may mingle with the laughter, splashing and enjoyment of Ms. Rosenberg’s pool.  Mr. Browne stated that Ms. Rosenberg probably wouldn’t hear most of those sounds when she is indoors in her studio.  He said it seemed to him that the pool will be so far down from Ms. Rosenberg’s property that it won’t be intrusive.  He said he would not like to see a pool right next to the driveway and in front of the house, adding that the proposed site is the only reasonable place for the pool.
Ms. Clark said Ms. Rosenberg was not complaining about the house, and the Chairman responded that it would have been a fool’s errand to object to a house that is already built.

Chairman Kamenstein said he told Ms. Rosenberg that he believes that any time you can do something to help someone, it is right to do so if you can.  He said he did not think her objection made sense, and it was very personal and not reasonable.

Mr. Sirignano said there is no sensible alternative site for the pool because of topography and location of septic fields, the house and the driveway.  He stated that only 1 tree will need to be removed to build the pool in the proposed location, and he added that the drawings by Ms. Rosenberg are grossly disproportionate.  He reiterated that Ms. Rosenberg’s house is 285 ft. from the proposed pool site, her pool deck is 65 ft. higher than the Ritter pool deck will be, and the Ritter pool is proposed to be 350 ft. from the reservoir, requiring no DEC permit.   He said that giving up the exterior stairway was a substantial concession and mitigated the only potential impact of the changes proposed.
Ms. Clark asked if the 350 ft. distance from the reservoir was actually surveyed to the high water mark.  

Mr. Franz replied that he got the information from Town records, and Ms. Clark asked what records those were.  Mr. Franz said he could not remember exactly, because he had examined numerous folders in the Building Department.  He stated that Building Department records were also the source of the distance across Ms. Rosenberg’s property to the Ritter property.
Mr. Sirignano pointed out that before Ms. Rosenberg can look down onto the cover of the Ritter pool, she will have to look over her own pool cover.

The Chairman said he would close the public hearing, and he asked Mr. Sirignano if he wanted the 3-member Board to vote on the application.

Mr. Sirignano answered that he did.
Mr. Reilly read a draft resolution.

Chairman Kamenstein asked if the covered doorway would require less of a variance than the previously-proposed exterior stairway, and Mr. Franz replied that its width will be less but the foundation will be the same as that for the stairway.   It was agreed that the setbacks will be 25 ft. for the pool and 56 ft. for the covered doorway. 

The Chairman asked that the resolution include the following statements:

· The applicant responded to the Board’s suggestions and made a significant change in the building plans, eliminating the exterior stairway and decreasing the house’s visual impact.  
· The Board gave consideration to the distance between the proposed structure and the adjoining (Rosenberg) house.

· The pool will be approximately 285 ft from the Rosenberg house and there exists a difference in elevation of approximately 65 ft. between the 2 properties (the Rosenberg property being the higher one).

· There were topographical issues relative to 2 other possible locations for the pool (fairly steep inclines), and the proposed location is the only relatively flat area for the pool.

· The pool will not have a negative impact on the neighborhood, and the nearest structure will be the Rosenberg pool.

· Two members of the Board viewed the proposed pool site from the Rosenberg property, both from the pool area and from the second floor of the house. 

· The applicant will plant 10-12 ft.-high evergreens at the eastern end of the pool to mitigate any visual impact it may have, the number of trees to be determined satisfactory as a screen by the Building Inspector.  The applicant must maintain the trees and replace them if they die or are damaged.
· Agreement to plant evergreen trees is the second concession made by the applicant.

The Chairman stated that he hoped the 2 neighbors would become friends in the future.

Motion by:

William Monti

Seconded by:
Patrick Browne

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Area Variance granted, as requested, with specific condition per discussion and agreement.

BA07-28 Linda and Lewis Mead (338 Hardscrabble Road) – Special Permit – For the keeping of up to 3 horses and maintenance of a commercial farm for up to 20 alpacas per Article XIII Section 250-72.

Linda Mead was present, and the Chairman told her that no special permit is required for the keeping of alpacas, but one is needed for 3 horses.

Mr. Thompson said there are some other points that need to be addressed.  He explained that the Mead’s current special permit was granted with the inclusion of a barn to be constructed, but no barn has been built.  The Building Inspector said the Meads have a run-in shed, and it was his understanding that the run-in-shed would have grass all around it, but that is not how things are either.  He told the Meads to come back to clarify where the animals are sheltered.  The run-in shed has been enlarged, and it is less than 150 ft. from the side yard line.  
Paul Friedman of 306 Hardscrabble Road addressed the Board, stating that the run-in shed has become a stable, and it is only 92 ft. from his property.  He said the Meads’ alpacas eat all the grass in the vicinity, leaving the ground bare, and the stable and surrounding area also smell bad.

Chairman Kamenstein asked what the required side yard setback is, and Mr. Thompson said the setback requirement is 150 ft., which the Board of Appeals may relax to 75 ft. as part of the granting of a special permit.

Mr. Friedman said the Board was being asked to approve something that has already been done.  He said he worried about what a new owner of the property would be told they could do, and the Chairman said the Board does not set precedents with the granting of special permits.

Mr. Friedman asked where the manure pit is.  

Mrs. Mead responded that she has a dumpster, and she indicated its location on a site map.

Chairman Kamenstein noted that the dumpster is 116 ft. from the side yard line.

Mr. Browne asked how alpaca manure is handled, and Mrs. Mead explained that it is like rabbit or deer dung in that the alpacas choose certain areas to use.  The manure is raked up and disposed of in the dumpster.

The Chairman asked how often the dumpster is exchanged, and Mrs. Mead said at least once a month.  She added that she has enough paddock area now to rotate the animals between paddocks, although she keeps them in one protected area at night so they will be safe from coyotes.

Mr. Friedman commented that if the animals smelled better, they could probably be rotated closer to the house.

Chairman Kamenstein said he found it hard to comment, because he is not an alpaca expert.  He said that if they are creating an odor problem, the paddocks may need to be cleaned more often.  He asked Mrs. Mead where she keeps the 3 horses.

Mrs. Mead responded that she only wants to keep 1 horse, and Mr. Reilly explained that she needs a special permit in order to allow the location of the shelter at a setback of less than 150 ft.
Mr. Friedman said the structure was built without permission, but Mrs. Mead said she had been given permission to build a run-in shed.

Mr. Thompson said the run-in shed was expanded.

Mrs. Mead stated that it was originally 36 ft x 12 ft., and now it is 36 ft. x 24 ft.

The Chairman asked if Mrs. Mead applied for a building permit for the addition, and she said she did not.

Chairman Kamenstein said he wanted to see the building and look into its impact on the neighbor (Mr. Friedman).

Mrs. Mead said she thought the Board would make a site inspection before the meeting, but the Chairman explained that he had been out of the country.

Mr. Browne said he had gone up the Meads’ driveway, but he had not looked inside the animal shelter.

The Chairman announced that the hearing would remain open and the application held over to the June meeting.

BA07-29 Julie and Charles deVaulx (1 Lost Pond Lane) – Special Permit – For the keeping of up to 8 horses for personal use per Article XIII Section 250-72.

Mr. and Mrs. deVaulx were present, and Mr. deVaulx explained that the previous owner of the property had a special permit for the keeping of horses for personal use, and that is what he and his wife want.

After commenting that 1 Lost Pond Lane is a lovely property, the Chairman said the previous owner’s application was contentious because it was alleged that they did not really want to keep horses just for their own personal use.  He stated that if the Board granted a special permit to the deVaulxes for their personal use, it must be for personal use only, although they could return to the ZBA in the future and ask to change the permit.  
Mr. Browne said the deVaulxes would not be permitted to give lessons, and the Chairman added that they could not board other people’s horses either.

Chairman Kamenstein asked if the deVaulxes have a central station alarm system in their barn, and Mrs. deVaulx said they do.

Noting there were no questions or comments, the Chairman closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

William Monti

Seconded by:
Patrick Browne

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Special permit granted, as requested.

BA07-30 Katharine L. Kelly and Duncan N. Dayton (371-387 Mills Road and 397 Turkey Hill Road) – Special Permit – For the keeping of up to 10 horses and maintenance of a commercial boarding operation per Article XIII Section 250-72.

Don Rossi, attorney, represented Ms. Kelly and Mr. Dayton.  He said his clients are requesting a special permit for the same number of horses covered in their current special permit, and they are not adding any buildings.  He explained that they simply want to lease some stalls to a professional trainer and change the status of their permit to commercial boarding.

Chairman Kamenstein stated that a central station alarm system is required, and Mr. Rossi said he thinks there is already such an alarm in place.

Mr. Browne said he had only noticed 9 stalls in the barn, but it was agreed that there is room for a tenth horse somewhere.

Tim Purdy of 425 Mills Road was called on, and he asked if horseshows would be permitted.

The Chairman assured him there would be no shows, no lights for outdoor use of rings, and no loudspeakers permitted.

The Building Inspector asked if anyone lives in the grooms’ quarters, and Mr. Rossi replied that he did not know.

Chairman Kamenstein said that if the special permit is to be granted for commercial boarding, he wants someone living on the property, although it seemed likely that there is an employee living there.

Mr. Rossi said the owners reside in the main house, and the Chairman responded that that would be adequate.

Mr. Browne said the owners would not be responsible for the operation of the barn and the leased stalls.

The Chairman reiterated that he felt it unlikely that Mr. Dayton would not have someone living there, but he agreed to include a condition in the resolution that someone must be in residence at all times, either in the main house or in the grooms’ quarters.  
Mr. Monti noted that the owners’ address on the special permit application is in Connecticut, and Mr. Rossi said Mr. Dayton’s business is there, but one of the owners will be living on the subject property.

There were no further comments, and the Chairman closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

William Monti

Seconded by:
Patrick Browne
Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Special permit granted, as requested, with specific condition per discussion and agreement.

BA07-31 The Auburn Group, LLC (301 and 321 Hardscrabble Road) – Special Permit – To amend existing special permit, BA07-27 (for the maintenance of a commercial boarding operation for up to 48 horses), for the inclusion of an additional 2 horses (total of 50) per Article XIII Section 250-72.

Don Rossi, attorney for the Auburn Group, LLC, explained that the previous month’s special permit application had mistakenly requested a total of 48 horses, when the actual number of horses to be kept is 50.

The Chairman asked if there is sufficient stabling for 50 horses, and Mr. Rossi answered that there is.  
Mr. Thompson said the occupancy of the main dwelling at 301 Hardscrabble Road needed to be addressed.  He stated that if an employee resides in the house, it is part of the principle use (commercial horse-boarding operation), but if not, it is a single-family residence and may also be rented out.  The Building Inspector further stated that if an employee resides in the house, the house is included in the number of employee dwelling units on the property.

Chairman Kamenstein asked if the 2 lots are to be merged, and Mr. Rossi answered that application has been made to and approved by the Planning Board to merge the 2 properties.  

The Chairman said there cannot be 2 primary residences on a single parcel.
Mr. Rossi explained that that is why the new residence under construction will be on its own separate lot (one not formally created yet). 

The Chairman said that that would mean that the primary residence on the newly-merged farm property would be the former Baer house, and Mr. Rossi said that was correct.

Mr. Rossi said he thinks anyone may live in the house.  
The Chairman said that if the applicant leased the farm property, then the owner would not be living there, and he asked how one would draw the difference between a tenant and an employee designated to use the house.  He said he thought the owner could permit anyone they wish to live in the house.
Mr. Thompson said the issue is principle use, and the question is whether this one is a commercial horse-boarding operation or a single-family residence.  He explained that if the horse boarding is private, that use is accessory to the principle use, a single-family residence.  He said that if the property were leased, the lessee would have to apply for a special permit to operate a commercial boarding operation, and they would have to say where employees would be living.  He pointed out that the Ordinance states that to have an accessory apartment, the owner must reside in either the principle dwelling or the apartment.  The Building Inspector commented that although the applicant is a model owner and steward of the property, there have been instances in the past where property owners have not been model stewards.  The recourse has been that they were not in compliance with the conditions of their special permits.  He said that if the premises is occupied as represented here as a single family residence, there is little way to deal with it.
Mr. Rossi said he believes the problem is with the Zoning Ordinance, because it is permitted to have a single-family dwelling on any lot in a residential district in Town.  Residence is not limited to owners, and it is not restricted against an employee of the property, because the use is permitted under the Ordinance as long as the residents meet the definition of family.

Mr. Rossi went on to say that the definition of employee dwelling unit is vague, because the only places where employee dwelling units are permitted are in connection with those uses for which special permits must be obtained.  Up to 5 employee dwelling units are permitted on a large enough property, but that does not eliminate or restrict the occupancy of the single-family dwelling.  While there may only be employee-dwelling units where there is a special permit, there is nothing that says if you have more than one principle use and one is a business, that the primary residential use is suddenly called an employee dwelling.   Mr. Rossi stated that the Ordinance should be changed to state that employee dwelling units are units occupied by someone employed on the property, except for permitting occupancy of the single-family residence.
Mr. Rossi gave as an example, a person who lives in Manhattan and owns property in North Salem.  If they invite a caretaker to live in the main residence, that person is an employee of the property.  Mr. Rossi said that according to the Building Inspector, this would not be allowed because there would be no special permit in place to include employees living on the property.  

The Building Inspector stated that the determining factor is the use.  If a house is used to house an employee, the house is an employee dwelling unit.  He agreed that the Zoning Ordinance is flawed.  He said that in the meantime, it is necessary to be consistent and to say that if the property is used for a commercial horse-boarding operation and the person to be housed there is an employee, the edifice is an employee-dwelling unit.

Mr. Rossi said that was an interpretation, and Mr. Thompson was proposing to make one of 2 alternatives the standard.  He said it would be a problem, because there would be too many variations to permit consistency.

Mr. Reilly interrupted to say the Board was there to vote on an application to amend a special permit to add 2 more horses to it, and the Chairman agreed that they did not need to deal with employee dwellings at the time.

Noting there were no questions, the Chairman closed the public hearing.

Mr. Reilly read a draft resolution.

Motion by:

William Monti

Seconded by:
Patrick Browne

Mr. Monti:

Aye

Mr. Browne:

Aye

Chairman:

Aye

Special permit amendment granted, as requested.

The Chairman closed the meeting.

Respectfully submitted,

___________________________

Janice Will, Recording Secretary
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