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Members of the Public

The Chairman called the July 14, 2005 Town of North Salem Zoning Board of Appeals meeting to order.
Chairman Kamenstein set the next meeting for August 18, 2005.  This is a change from the regularly-scheduled second Thursday of the month (August 11). 

The minutes of the June 9, 2005 meeting were unanimously accepted. 

HEARINGS CONTINUED:

BA04-33 Amus, Nora and Todd (27 June Road) – Appeal – To overturn a decision by the Building Inspector (per Article XVII Section 250-108-A) dated May 3, 2004 determining that the proposed renovation of the applicants’ existing residence qualifies as construction of a new house, thus requiring construction of a new septic system.

The Chairman announced that the Amus application was withdrawn.

BA05-15 Dolby, Kirkmon K. (607 Grant Road) – Area Variance – To decrease the minimum required lot width in an R-4 zoning district per Article V section 250-15.  A variance of 72 ft. is requested (300 ft. required, 228 ft. existing).

Chairman Kamenstein announced that Mr. Dolby’s Planning Board application is still pending, so the hearing of his ZBA application would be carried over to August.
BA05-23 Linda Van Kooy (8 Finch Road) – Special Permit – For the keeping of up to 6 

horses and maintenance of a boarding operation on approximately 4.30 acres in an R-4 

zoning district, including an existing barn and run-in shed, per Article XIII Section 250-72.  

Special Permit BA98-32 was granted to the previous owner of the property for 4 horses.

The Chairman called on Linda Van Kooy, who explained that she wants to keep 6 horses on 

the subject property.

Chairman Kamenstein said that, although he basically had no problem with the application, there were some issued that needed to be addressed.  He stated for the record that a neighbor, John Schurmacher, had sent the Board another letter expressing his objection to the granting of the Special Permit because of concerns about run-off contaminating his well.  The Chairman said that he did not know whether or not this had actually occurred in the past.

He said the Board members had also met Mr. Schurmacher when they made their site inspection of the Van Kooy property.  
Ms. Van Kooy said she had hoped to meet the Board members at the property when they made their site inspections, but the Chairman said they had done a comprehensive walk-around on their own.

Chairman Kamenstein said it was his opinion that the site is adequate for the keeping of 6 horses, but he wanted to address some issues.  He expressed concern about a ditch between the barn and the road that runs down toward the road.  He said a manure dumpster is currently sitting flat on the ground without any sort of containment, and he commented that the barn needs better housekeeping as he had observed cobwebs on the electrical panels.  The Chairman explained that he was particularly concerned because he once witnessed the aftermath of a horrible barn fire in which 20 horses died.  Lastly, he said that one paddock that is parallel to the road could become a problem if over-used.  Chairman Kamenstein also stated that numerous people had told him that Ms. Van Kooy runs a very nice horse boarding operation in another town.  
Regarding the ditch, Ms. Van Kooy said she did not even know why it is there.  She said that if anything went into the ditch and out to the street, it would not go onto the Schurmacher property, but would flow way past there.

The Chairman said that run-off could go under the blacktop and leak out somewhere else.  He suggested that Ms. Van Kooy address solutions to the possible problems on the property, adding that the Board thought the ditch should be filled in.

Ms. Van Kooy said she would be happy to do that.  
Regarding dumpster containment and prevention of erosion in the field bordering the road, Chairman Kamenstein explained that he is Director of an organization called the Watershed Agricultural Council, an official agency of the New York City Department of Environmental Protection in charge of all agricultural matters within the NYC watershed.  He said that at a recent meeting, he had asked to have an engineer visit the Van Kooy property so they could suggest a means of mitigating any run-off from the front paddock, whether through rotational grazing or putting in some kind of filtration, and also how best to implement a containment system for the dumpster.  He suggested that the ZBA allow WAC to make a site inspection and outline steps for mitigation of any problems on Ms. Van Kooy’s property, adding that they are very experienced in dealing with these kinds of situations.  
Ms. Van Kooy said she had spoken recently to Carrie Davis of WAC, and someone would be visiting the farm soon.  

Chairman Kamenstein said that if Ms. Van Kooy goes along with solutions proposed by WAC, he would be very comfortable about granting the Special Permit, because they are acknowledged worldwide for promotion of better farm management practice.

Ms. Van Kooy said that the dumpster is in its current location only temporarily, adding that she intends to move it toward a 2-stall barn on the property.  She said that Lawton Adams is overseeing work on the farm.

The Chairman said he would be satisfied with a WAC recommendation for placement of the dumpster as well as containment suggestions.

Anthony Schembri agreed that it would be beneficial to have the farm looked at by an engineer, especially because of the problem of run-off from 1 property to another.  He added that whether from the trench or from the paddock, there is run-off from Ms. Van Kooy’s property to the road.
Ms. Van Kooy said the paddock is cleared of manure, and the dumpster is emptied when it’s full, so any run-off would be only water.

The Chairman said it would not be possible to have the paddock cleared of manure all the time.  He added that most farmers think of manure as a source for returning nutrients to the soil.

Ms. Van Kooy said that with 6 horses on the property, she intends to have someone there fulltime who will take good care of the farm.

The Chairman reiterated that he had heard from other people that Ms. Van Kooy has a good reputation, but hers is a small property in a relatively populated area.  He said he wants to ensure that the operation will not be detrimental to the neighborhood, and having WAC look into the situation would be good.  He added that WAC does not charge for this service.

Chairman Kamenstein said he also wanted to recommend that, because Ms. Van Kooy does not live on the property, the Board limit the time of her Special Permit to less than the usual 10 years.  He added that if the farm were properly managed/problems were mitigated, he would then be happy to see a 10-year Special Permit granted to Ms. Van Kooy.  The Chairman said he thought this would be fair to Ms. Van Kooy and also fair to her neighbors.
Gerald Reilly suggested instead that the Board carry the application over for another month, until they have the WAC recommendations, because it would be better than stipulating numerous conditions in the Resolution for the Special Permit.

The Chairman said he wanted to accommodate the applicant and not hold her up.

Ms. Van Kooy stated that she intends to put some money into the property and run her farm well, and she would prefer to have a 10-year Special Permit granted, perhaps with the first year to be a probationary period.  

Chairman Kamenstein said it would take time to get the farm into shape, and he suggested an initial Special Permit be granted for 2 years, followed by a 10-year Permit.

Mr. Reilly said it would be difficult to put the adjustments suggested by the Board down on paper, and that was why he suggested waiting until WAC submitted a report of what Ms. Van Kooy should do.  He said it would be preferable and more enforceable to wait until Ms. Van Kooy returns to the ZBA with the WAC report and then grant her a 10-year Special Permit that would include the WAC recommendations.

Ms. Van Kooy said she would prefer to have a 10-year Permit.  She asked if she could keep 4 horses on the property in the meantime, and the Chairman said the property had always had 4 horses.
Mr. Schembri said the previous Special Permit would have expired upon sale of the property to Ms. Van Kooy, and he agreed with Mr. Reilly that the Board should have a tangible plan for handling issues on the farm.

The Chairman called on Earl Nemser, who said Paul Greenwood had asked him to attend the hearing.  Mr. Nenser handed in a statement from Mr. Greenwood, and he suggested that a 10-year Special Permit be granted to Ms. Van Kooy that would be subject to review after 1 year.  He said the Board would be able to ascertain after a year whether or not conditions imposed were being met.

Chairman Kamenstein said the ZBA would be more comfortable knowing first what conditions can be put in place.  He also said he did not think a majority of Members would vote in favor of the Special Permit at the time.  The Chairman said he would prefer to hold the matter over until August, at which time WAC will have made its recommendations.

Ms. Van Kooy asked what the difference would be between asking to keep 4 horses or 6, adding that she had not caused the problems on the property.

The Chairman said he understood, adding that the previous owner had little respect for her neighbors and did things that are indefensible, but the conditions exist on the property now and are not the fault of the ZBA.

Ms. Van Kooy said she believed manure had ceased to be a problem once the previous owner got a dumpster.

Chairman Kamenstein reiterated that he thought it would be better for Ms. Van Kooy to wait until August, at which time he would be more inclined to vote for the granting of a 10-year Special Permit on the condition that Ms. Van Kooy follow the WAC recommendations for remediation.  He added that both the ZBA and the Town are in favor of agricultural enterprises.

Ms. Van Kooy said she would be happy to do whatever the Board asked in order to improve the farm, and she said she wants to get along with her neighbors.

Mr. Nemser asked if the Board would grant the 10-year Permit subject to compliance with the WAC recommendations, and the Chairman said he would be, in August, after the WAC evaluation.

Mr. Schembri agreed, adding that it is customary to submit specific plans for any necessary remediation as part of the application.  
Ms. Van Kooy began to protest, but Mr. Reilly interrupted, saying that the Board had spelled out 4 problems on the property and they were not likely to vote to approve the Permit this night.

The Chairman said the previous Special Permit was not relevant, and the ZBA always requires submission of a survey showing the dumpster location, etc.  He said they were not asking Ms. Van Kooy to do anything they wouldn’t ask of other applicants.  He added that in August, with plans for mitigation of a few issues on the property, there would be no reason to deny Ms. Van Kooy’s application.

William Monti asked how soon someone from WAC would be inspecting the property, and the Chairman said they are very responsive and Ms. Van Kooy has already spoken to someone.  

John Pezzillo of 4 Starr Ridge Road (and owner of property at 12 Finch Road), said he had no objection to the keeping of horses on the Van Kooy property, but he was concerned about existing sub-lots and paper roads.  Mr. Pezzillo explained that a similar situation exists on property he owns, and he had had to merge his lots.

Chairman Kamenstein said he would refer Mr. Pezzillo’s issue to the attorney for the Board, Mr. Reilly.  The Chairman explained for the benefit of the public that the 1920’s subdivision in which Mr. Pezzillo and Ms. Van Kooy have property consisted of hundreds of very small lots.  He said Mr. Pezzillo had wanted to build some houses, and the ZBA reached an agreement with him that he would build only 2 and give up his rights to paper roads on his property.

Mr. Reilly said he did not know that anyone else would have the right to use Cornell Drive (the paper road down the middle of the Van Kooy property), but he did know that the Town does not own the road.  He stated that if 1 person owns property on both sides of a paper road, they also own the road if no one else has a right to use it.  Mr. Reilly said it was his opinion that the issue had nothing to do with the Special Permit.
The Chairman said he agreed with Mr. Reilly that the issue was not relevant to the Special Permit application.  He added that Ms. Van Kooy has no plans to build any homes.
Mr. Pezzillo pointed out that a barn is on Ms. Van Kooy’s second lot, and the Chairman replied that, with buildings on both lots being used in common, the Board would consider the lots merged.  He pointed out that the Pezzillo lots had not had any buildings on them.

Mr. Pezzillo said he then had no objections.

Chairman Kamenstein told Ms. Van Kooy that if she got no response from WAC to let him know, and he would look into it.  He asked Mr. Reilly if it was necessary to keep the public hearing open.
Mr. Reilly said the public hearing must remain open, because the WAC finds will be discussed and possibly incorporated into the conditions of the Special Permit Resolution.  

The Chairman announced that the application would be held over until August and the public hearing kept open.

At this time, Michael Ligori, attorney for Yolanda and Richard Knowlton, asked that 

the Board take application BA05-27 (Bisaillon) next, because the Bisaillons had their 

infant son with them.

BA05-27 Angela Bisaillon (2 Harness Court) – Area Variance – To increase the 
maximum permitted height of a fence in a front yard per Article VI Section 250-22. Because the lot is bordered on 3 sides by streets, all three of those sides must 
meet front yard fence-height limitations, per Article VI Section 250-24.  A variance 
of 1 ft. is requested (4 ft. permitted; 5 ft. proposed).  

Steven Bisaillon explained that he and his wife were requesting a variance for a fence already approved by the homeowners association where they live.  He said that the variance was only needed because their property is a corner lot, with streets on 3 sides (that all have to meet front yard setback requirements), and the scalloped fence reaches a maximum of 4.5 ft. in height.

The Chairman commented that the fence would be no more than 6 inches higher than permitted by the Zoning Ordinance, and he was glad to know that the homeowners association had approved the fence.  Noting there were no questions, he closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye


Area Variance granted, as requested.


Applications BA05-24 and BA05-25 were heard/considered together.

BA05-24 Yolanda and Richard Knowlton (132 Finch Road) – Special Permit – For the 

keeping of up to 6 horses and maintenance of a boarding operation on approximately 9.4 

acres in an R-4 zoning district, including existing 3-stall barn, 2 proposed run-in sheds and a 

proposed outdoor riding ring, per Article XIII Section 250-72.  The proposed locations of the 

sheds, outdoor riding ring and a manure dumpster require variances beyond the Board of 

Appeals’ authority (as part of the Special Permit process) to relax the setback requirements 

to the minimum building setbacks in an R-4 zoning district.  Said variances are requested via 

separate application, BA05-25.

BA05-25 Yolanda and Richard Knowlton (132 Finch Road) – Area Variance – For 

construction of a run-in shed and outdoor riding ring and placement of a manure dumpster, 

per Article V Section 250-15 and Article XIII Section 250-72.   The following variances are 

requested:

· Decrease side yard setback from 75 ft. required to 42 ft. proposed (33 ft. variance) for the run-in shed.

· Decrease western side yard setback from 75 ft. to 30 ft. (45 ft. variance) and eastern side yard setback from 75 ft. to 55 ft. (20 ft. variance) for proposed location #1 of the riding ring; or
· Decrease eastern side yard setback from 75 ft. to 0 (75 ft. variance) and rear yard setback from 100 ft. to 0 (100 ft. variance) for alternate proposed location #2 of the riding ring.

· Decrease the eastern side yard setback from 75 ft. to 35. ft. (40 ft. variance) and southern front yard setback from 75 ft. to 65 ft. (10 ft. variance) for placement of a manure dumpster per submitted plans.

Richard Knowlton explained that his property is an irregularly-shaped lot with 17 lot lines and impacted by an access-way through its center for 2 other properties, making it difficult to keep to the required setbacks.  He said he and his wife were proposing to build a riding ring, trail and paddock.  There were initially 2 proposed locations for the riding ring because the preferred location is in a wetlands buffer zone, and the Knowltons did not know whether or not they would receive permission from the DEP to use that location.  

Mr. Knowlton said that in response to concerns about liability, he had brought a copy of their commercial equine insurance and umbrella policy.  Regarding maintenance of the common driveway, Mr. Knowlton said he felt it was in the best interests of all 4 property owners to reach an agreement for driveway maintenance, and the law firm of Hogan and Rossi had drawn up such an agreement, a copy of which was mailed to the ZBA members.
Chairman Kamenstein said he had visited the property recently with Mr. Schembri and at an earlier time with Mr. Monti.  He commented that while the ZBA could interfere in the driveway issue, they would probably not do that.  He said driveway maintenance should have been a part of the sub-division approval, and he hoped the neighbors could come to an agreement.  The Chairman stated that the Knowltons’ commercial operation could produce traffic and wear and tear between Finch Road and their property, and they should repair any such damage to the driveway themselves.  He said the ZBA was willing to be a bully-pulpit, but they would not create a homeowners association for the Knowltons and their neighbors.  He added that, in the past, the Board has occasionally required applicants who were going to be doing construction and using common roadways to repair the damage caused by construction vehicles going to/from their property.  The Chairman explained that the on-going issue of driveway maintenance in the Knowltons’ subdivision is different than a limited-time construction period.  
Mr. Schembri said he hoped the driveway maintenance agreement would succeed.

The Chairman stated that one of the reasons Special Permits are limited to 10 years and the Permits do not run with the land is that if a Permit-holder is not a good neighbor, they run the risk of not being looked on favorably when they seek to renew their Special Permit.

Mr. Knowlton said the Chairman’s points were noted.  He informed the Board that he and his wife had received DEC approval that very day, in the form of a permit to construct the riding ring, cross-country course, paddock and trail in the preferred location in the lower portion of the property.   He pointed out the sites to the Board on a displayed survey, and he said the DEC had granted permission to put a run-in shed within the planned paddock area.

Chairman Kamenstein stated that the farm is beautifully-kept.    
Mr. Knowlton said that, regarding a previous question about easements over other properties,  Michael Ligori had looked into the subdivision covenant to determine if there would be any conflicts.

Mr. Ligori stated that there is no formal document for easements nor are there specific limitations.  He added that the subdivision is criss-crossed by trails, so it is reasonable to assume that horses were expected in the neighborhood.

The Chairman said he thought the easements would expire in 2008.  He commented that location #1 for the riding ring would seem to be preferable for the Knowltons’ neighbors, the Vignonas.
George Vignona of 168 Finch Road said he was satisfied and only concerned about maintenance of the driveway.

Chairman Kamenstein closed the public hearing.

Mr. Knowlton suggested to Mr. Reilly that the Resolutions could state that construction and locations would be consistent with the plan approved by the DEC.

Mr. Reilly read the draft Resolutions.

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye
Chairman:

Aye

Special Permit and Area Variances granted, as requested.

BA05-28 Rita and Thomas Jagemann (61 Lake Street) – Area Variance – To decrease the minimum side yard setback in an R-1/2 zoning district per Article V 
Section 250-15 for construction of a deck.  The non-conforming lot is subject to R-1/4 bulk requirements per Article XIV Section 250-79(A).  A variance of 8 ft. is requested (15 ft. required; 7 ft. proposed).

The Chairman pointed out that the Jagemann property is on Peach Lake, but it is not located in one of the co-ops there.  He called on Rita Jagemann who said she merely wished to enjoy a deck on her lakefront property.

There were no questions, and the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted, as requested.
BA05-29 Barry Uslianer (1 Mills Road) – Area Variance – To decrease the minimum required side and combined side yard setbacks in an R-1/2 zoning district 
per Article V Section 250-15 to permit construction of an addition to an existing, 
non-conforming single family residence.  The non-conforming lot is subject to R-1/4 
bulk requirements per Article XIV Section 250-79(A).  While the family room/office 
addition with half bath will not be any closer to the property’s side lines than the house currently is, the addition will increase the total bulk of the house, necessitating application for a combined side yard setback variance of 15 ft. (15 ft. 
+ 15 ft. = 30 ft. required; 5.5 ft. + 10 ft. = 15.5 ft. existing/proposed).    

Al Mazza, contracator for Dr. Uslianer, was present, and Mr. Schembri asked him if the office would create a need for increased parking.  Mr. Mazza said it was only to be a home-office and not open for clients or customers.

The Chairman commented that the addition will not impact anyone in the neighborhood, and he said he would want to see an existing row of plantings between the Uslianer residence and the neighbor to the west maintained.

Dr. Barry Uslianer said he put the plants in himself, and he would certainly keep them up.

Noting there were no further questions, the Chairman closed the public hearing.

Mr. Schembri asked that wording to the effect that the office would be for home use and not create a need for additional parking be included in the Resolution, and the Chairman added that the Findings could include a statement that the office would be for personal use only.  

Mr. Reilly read a draft Resolution.

Motion by:

Deidre McGovern

Seconded by:
William Monti

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye 

Area Variance granted, as requested.  
BA05-30 Eric Jacobsen, agent for Saul and Nicole Zonana (46 Delancey Road) 
– Area Variance – To decrease the minimum required rear yard setback per Article V Section 250-15 for conversion of an existing attached garage into living space and to permit an existing deck to remain as built.  The house/garage is 40 ft. from the 
rear line, and the deck is 24.6 ft. away.  The proposed conversion of the garage, while not encroaching any further into the setback, will increase the bulk of living space at that setback.  A variance of 26 ft. is requested (50 ft. required; 24.6 ft. existing).   

Addressing the Board, Eric Jacobsen explained that his clients seek to convert an existing garage to another use and legalize an existing deck that the previous owner of the property did not get a Variance for.

The Chairman commented that there would certainly be no impact on the neighborhood.

Mr. Monti asked if the existing septic system will be adequate, and Mr. Jacobsen said it will because the Zonanas are not adding any bedrooms.

Mr. Monti suggested that a future owner of the property could convert the space into a bedroom, but Mr. Jacobsen pointed out that there will be no tub or shower in the proposed half-bath.

Chairman Kamenstein said there was no way to predict what a future owner might do illegally.
The Building Inspector said a tub or shower could not legally be added without a Building Permit.  He stated that the way title searches are conducted nowadays is very thorough, with Certificates of Occupancy expected for all improvements, so an illegally converted bedroom or bath would create a problem when the owner tried to sell the property.  Mr. Thompson added that the Zonanas are within the scope and intent of the Building Code, and the Health Department does not recognize a room as a bedroom if there is no full bath nearby.
The Chairman commented that the ZBA cannot outlaw something illegal that might be done in the future.    He said to Mr. Monti that granting the Variance per submitted plans would clarify the Zonanas’ intent. 
Mr. Monti asked if a detached garage the Zonanas are considering building in the future would likely require Variances, and Mr. Jacobsen replied that it would not.

The Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti
Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted, as requested.

BA05-31 Nancy Baker (10 Warner Drive) – Area Variance – To decrease the minimum required side yard setback per Article V Section 250-15 to permit completion of a second floor addition and construction of a deck and exterior stairs to a basement.  A variance of 10 ft. is requested (15 ft. required; 9 ft. existing; 5 ft. proposed).  Applicant also seeks an increase in the maximum height of a fence in a 
front yard per Article VI Section 250-22 to permit a retaining wall to remain as built.  A variance of 2 ft. is requested (4 ft. permitted; 6 ft. existing).

The Chairman recognized Nancy Baker, who explained that she was requesting a variance for a retaining wall, additional height and bulk of a second story addition, a deck and a basement stairway.

Chairman Kamenstein stated for the record that the Board was in receipt of 2 letters opposing the application: one from Paul and Linda Abruzzese of 3 Warner Drive and one from Patricia Hitchcock of 1 Warner Drive.  The Chairman said the letters state that the applicant has ignored the limits of the previously-granted Variance and has not built the house that was presented for that Variance.  Another letter, from Maurice Henry, owner of property located on Owens Road, stated no objection.
Mr. Thompson stated that when Ms. Baker originally applied for a Building Permit, he told her she would need to apply for a Variance because any additional living space would increase the bulk of the house’s non-conformity.  Ms. Baker was granted a Variance to convert an attic into living space with the addition of 2 long shed dormers.  Additional plans were submitted for a 2-car garage that required no Variance.  Mr. Thompson said that when construction began, he spoke to the contractor, the architect and the engineer about the driveway configuration and height of the retaining wall, and they thought they could keep it under 4 ft. in height.  As it turned out, the driveway required a higher wall.  The Building Inspector said that, as a result, the garage roof is higher than what was shown originally, but there is no violation.  The house however, framed with a full second floor instead of dormers, did not stay within the limitations of the Variance.  He told Ms. Baker that she would have to apply for another Variance for the as-built conditions.  Finally, the Building Inspector told the Board that Ms. Baker also wants a deck and basement entrance that would be within the side yard setback also. 

Chairman Kamenstein asked why the house had been framed differently than what was presented in submitted plans.

Carlos Duque, Ms. Baker’s husband, said that trouble with the foundation had forced the house to be built approximately a foot smaller (in depth).

The Chairman asked if Mr. Duque had received permission to build a larger house, and the Building Inspector said the foundation, which he had inspected, had not been a problem, but the framing for the second floor was larger than what was approved.

Chairman Kamenstein said the house appeared to be completely built, and he asked why Mr. Duque had not stopped when the Building Inspector said the second floor was too big.

Mr. Thompson explained that the next inspection after foundation is framing, which is normally inspected when the framing is complete.  He added that he had gone to the site before being called for the inspection because he had received a complaint.  When he saw the full second floor framed out, the Building Inspector told Mr. Duque that he would have to submit revised plans and apply for a new Variance.  He told the Chairman that Tyvek had been placed over the framing (which is not unusual) and the roof had been added since then, and he said he has not made a framing inspection because a new Variance is needed.

When the Chairman questioned putting the roof on, the Building Inspector corrected himself, saying that the roof’s plywood was already on when he went to the site, and only the shingles had been added since then.  
Chairman Kamenstein asked if the full second floor resulted in a change in the roofline, and Mr. Thompson said it did.  
The Building Inspector added that because of trouble with the front foundation wall (which fell down), Ms. Baker had come close to needing Health Department approval for completely rebuilding the house.  Ms. Baker got a licensed septic contractor to repair the problems with the septic system, which is in line with DOH requirements.  Mr. Thompson said Ms. Baker was before the ZBA because the house exceeds what was permitted by the Variance, the retaining wall is higher, and she wants a deck and basement stairs.
Mr. Monti asked when the Building Inspector had visited the site and told Mr. Duque that the house was too big, and Mr. Thompson replied that it had been at the end of June.

Mr. Monti asked what has occurred on the site since that time, and Mr. Thompson answered that some site work had been done and septic fill brought in, and the shingles had been put on the roof.  

Mr. Monti asked when Mr. Duque had become aware that the house exceeded what was permitted by the Variance, and Mr. Duque responded that the Building Inspector had told him he needed new plans.  

The Building Inspector said he told Mr. Duque at the same time that he would have to re-apply for a new Variance.  

Ms. Baker said they knew in June.

Mr. Monti asked what plans the contractor had used, and Ms. Baker replied that the architect had re-drawn the plans when the Building Inspector said the work was different from the originally-submitted plans.

Mr. Schembri asked how it came about that they put up a totally new roof that was different from the one in the plans, and the Chairman said he was anxious to see to what degree the house was different from the plans approved for the Variance.

The Building Inspector left the meeting to go and get the original plans from another building.

Jimmy Duque, Carlos Duque’s cousin, addressed the Board, saying his cousin and Ms. Baker are not in the construction business and do not know how to read plans, so they turned them over to their carpenter and assumed he would abide by the plans.  He said the first time they realized the house was beyond the scope of the Variance was when the Building Inspector came to the site and told them.
The Chairman asked if Mr. Duque was saying that the carpenter had just gone ahead and built something other than what was in the plans.  Mr. Duque said the carpenter had told his cousin and Ms. Baker that they would get more useable space if he built the roof the way he did.   

When Mr. Thompson returned with the original plans, the Board members examined then in comparision with the revised drawings.   Mr. Schembri explained the difference between the shed dormers and the fully-raised roof.

Carlos Duque said the entire house had needed to be reinforced, as it was falling apart when they started to work on it.  
Jimmy Duque added that more of the house had come down than anticipated, and he said Mr. Thompson told them that the house was close to being classified as a re-build.   He said there was a lot of rotten wood requiring reinforcement.
The Chairman said he understood that.  He stated that the ZBA bends over backward to try and accommodate the residents of the Town as long as what they want to do is not illegal and is not detrimental to their neighborhoods.  Chairman Kamenstein said the Board is often asked to approve things already done without permission.  He said the difference between the 2 sets of plans was substantial and ignorance was no excuse for proceeding.

Carlos Duque said he got new plans when the Building Inspector saw that the house was different, but Mr. Schembri said he should have submitted new plans to the Building Inspector before starting to build.

Mr. Duque said there were complaints, but the house is much nicer now and no longer dangerous.  The Chairman responded that the ZBA was not dealing with an aesthetics issue, and he said he would open up the meeting to the public for comment or questions.
Linda Abruzzese of 3 Warner Drive said she had nothing against the appearance of the house.  She stated that she had objected to the granting of the original Variance, but then accepted it.  She said that once the roof went on, there were complaints but the building did not cease.  She commented that now Ms. Baker/Mr. Duque say they want a deck, and they’ve built a basement with no entrance from inside the house.  Ms. Abruzzese said there is now a large house on a small lot that was not approved by the ZBA, and she asked if the Board was obligated to approve the new Variance because of money already invested in construction.  
Patricia Hitchcock of 1 Warner Drive was next to address the Board.  She said she thought the original plans for the house were adorable, but Ms. Baker/Mr. Duque had just done whatever they wanted to.  She said she had concerns about the legality of the placement of the wall, and she added that they had taken a lot of trees down.  She stated that she thought it would be unfair to grant Ms. Baker/Mr. Duque another Variance.
Sarah MacIlhenney of 6 Warner Drive said she lives next door and was concerned that Ms. Baker/Mr. Duque were doing anything they want to.  She said there is already a lot of dirt piled near her property, she wants to know where they intend to build a deck, and she wonders what will happen next.

Chairman Kamenstein said the issue is one of timing.

Mr. Monti asked when Ms. Baker/Mr. Duque knew they could not execute the approved plan.
Mr. Thompson asked if Mr. Monti meant to ask when they knew they weren’t executing the approved plan, and Mr. Monti said that was right.  

Mr. Monti then asked the Building Inspector if there was any reason he knew of that they could not construct the house as originally planned and approved.

Mr. Thompson explained that Ms. Baker and Mr. Duque had not known that the foundation was in such bad shape that the front of it would have to be replaced, which they did.  He pointed out that this replacement made the house’s footprint slightly smaller (reduced the depth by 1 ft.).  He also said that, once the framing was started, there was nothing to prevent them from taking down the upstairs and building it as per the approved plan.  He stated that they could either have dealt with what was already there and built into it or taken it down and rebuilt it per the approved plan.  Mr. Thompson said the problem was that they framed the second floor and it did not match the plans.

Mr. Monti asked if Ms. Baker/Mr. Duque could have built exactly what was approved for the Variance, and the Building Inspector said they could have, with the exception of the 1 ft. shorter foundation.
The Chairman asked if the larger-than-approved second floor would exceed the building coverage or floor area ratio permitted, and the Building Inspector replied that it would not, but only created extra bulk in the setbacks.

Mr. Duque said the height is the same as that in the approved plan (8 ft. per floor), but Mr. Schembri said the new drawing indicates that the house is 2 to 2.5 ft. higher.

Mr. Duque said he needed room for central air-conditioning equipment, but he could lower the roof.  

Chairman Kamenstein stated that if Mr. Duque were to take the roof down by 2 or 2.5 ft., then it would match the approved height, leaving the deck, basement stairs and retaining wall to deal with.  He asked if there were any other problems with the house.

The Building Inspector said the roof would still be a different style from the 2 shed dormers approved, but the height would be the same.
Mr. Schembri commented that, aesthetically, he found the second house to be more attractive, but he added that it disregards what was approved.

The Chairman said the major difference is the higher roof, but Mr. Schembri pointed out that the house gains more area as well.  

Chairman Kamenstein said he thought that if the roof were brought down to the original height, the house wouldn’t look bigger.

Mr. Schembri said the house will still have more mass, and its volume will be displayed differently will a full second story.  He added that the house may actually be taller or shorter than indicated in the second plans, as this often occurs.  

The Chairman said the Board had been put in an extraordinarily difficult position.  He stated that the ZBA does not like to impose costly solutions to problems, but the hardship in this instance is self-created.  He said it was not reasonable to ask the Board to approve something after it is already done.  Chairman Kamenstein said that if Ms. Baker/Mr. Duque want to keep the same type of roof as they currently have, he would object to its height; but, if they lower it to the originally-approved height, it might be acceptable.  He added that if the carpenter had just gone ahead and built the second floor the way it is, perhaps Ms. Baker should look to him to pay for the adjustment.  The Chairman said that, from an aesthetic standpoint, he had no objection to the way the roof looks and did not see that it would be a detriment to the neighborhood, but at 2.5 ft. higher than approved, the roof makes an impact.  He stated that he would be satisfied if the roof were brought down to the original height.
Mr. Schembri asked how far along the interior work has progressed, and Mr. Duque said the interior is only framed.

Mr. Thompson said that some of the things that had been done on the property were necessary to address erosion issues, but there can be no further work on the house until a framing inspection is conducted.

The Chairman said he wanted to put the issue of the house aside for a moment, adding that the retaining wall was completely necessary to hold back dirt and would be below grade if it were lower.  He said it is not a visual problem, because it is all below the road surface.  

Mr. Thompson said he had cautioned Ms. Baker about the grade of the driveway, because he was concerned that it could not get into the garage without a higher retaining wall, but the engineer thought he could do it.  When the driveway was built, the grade had to be cut lower, resulting in the higher retaining wall.
Chairman Kamenstein said that as long as the wall works, it has no impact on any neighbors.

Mr. Schembri asked if the wall is located where it is supposed to be, and the Building Inspector replied that there is not an as-built survey yet.  He added that Drew Outhouse (Superintendent of Highways) had been involved in the discussion because the original driveway plan would not work.

The Chairman reiterated that he had no problem with the driveway or retaining wall.

Mr. Schembri said he agreed that the retaining wall is not a problem, as long as it’s in the right location.  He stated that if the wall is too close to the road, it would aggravate the height, and if it were supposed to be 2 ft. closer to the house, perhaps it would only need to be 4 ft. high.
The Chairman said the wall was necessary for the creation of a useable driveway, and the Board should act on the assumption that it is built on Ms. Bakers property, but Mr. Schembri said it appears to be outside Ms. Baker’s property.

Mr. Duque said he had consulted a surveyor from Mt Kisco, and the Building Inspector said that the Highway Superintendent had approved the driveway/retaining wall project.  Mr. Thompson added that the wall in the submitted drawing has little relation to the actual retaining wall on the property.
The Chairman said that if the wall becomes an issue once the as-built survey is done, the Board will deal with it then.

Patricia Hitchcock commented that the wall is beautiful, saying she had no idea there was any problem with it until she received the Notice to Property Owners that mentioned the need for a height Variance.

The Chairman asked about the proposed deck, and Ms. Baker displayed a drawing.  Her neighbors said they had no objection to the deck as pictured, agreeing that it would have no impact on them.

Ms. Baker then pointed out the basement access stairs on the drawing.  The Chairman asked if the stairs would begin at grade level and go downward from there, and Ms. Baker said that was correct.

The Chairman said it appeared that there would be no visible steps, and then a bilco door, but Mr. Thompson referred him to another page of the plans and explained the drawing, saying there would be a short wall approximately 1 ft. above grade, and the stairs would go down from there to a door.

Upon seeing the plans and hearing the explanations, the neighbors said they had no problem with the basement stairs.

Chairman Kamenstein stated that the height of the house remained to be dealt with.

Mr. Schembri said Ms. Baker/Mr. Duque should go back to the carpenter and the architect and look into a possible new roofline that will be lower than the existing one.  He said the Board should not simply require that the roof be taken down by 2.5 ft., as it would make the house look more like a box.  He recommended that Ms. Baker/Mr. Duque investigate other options for a lower roof.

Mr. Duque began to say that he did not see how his neighbors could complain about the house, but Mr. Schembri told him that the problem was not his neighbors but the fact that the house has been built higher than was permitted by the existing Variance.  When Mr. Duque said he did not see that the roof is 2 ft. higher, Mr. Schembri said the height is indicated on the revised plans submitted.
The Chairman said that if the plans are incorrect, and the house is not 2 to 2.5 ft. higher than what was permitted, the Board should be informed of that.  Mr. Duque asked the Board to send someone to measure the house, but the Chairman said the architect is a professional and had stamped the plans.  Chairman Kamenstein asked Mr. Duque to provide something in writing from the architect, certifying the existing height of the house.

Mr. Duque complained that he could not please anyone, but the Chairman told him the way had just been cleared for approval of 3 Variances.  He said that pleasing people was not at issue.  He pointed out that if Mr. Duque had built the house according to the original plans, there would be no problem with it now, but someone had made a mistake.  The Chairman said that if the roofline turns out to be the same as what was originally proposed, the Board will probably not ask for changes; but, if it is too high, it may have to be modified.  He asked Mr. Duque to get a statement from the architect as to the height of the house, and he suggested that if the carpenter made a mistake, Mr. Duque’s problem is with him.

Mr. Duque’s cousin asked exactly what height would be acceptable, but the Chairman said it is very subjective.  He stated that if the roof is only a few inches higher than what was approved, he would not be inclined to ask that it be changed.  He said there is no exact, hard and fast number to provide, but the Board will consider the issue once they are given a definite figure for the existing height of the house.  Chairman Kamenstein said the ZBA is a reasonable body and not looking to hurt anyone, but they are also not going to overlook the question of how high the roofline is.

Mr. Schembri said it was important that the architect submit the as-built height of the house.

The Chairman asked Mr. Reilly about granting the other parts of the Variance and just holding over the part of the application that pertains to the height of the house.  Mr. Reilly said he would not recommend separating the Variance into different parts.
Mr. Schembri asked if there is a Stop-Work Order on the project, but the Building Inspector said there is not.  He added that as long as he does not conduct the framing inspection, no further work may be done on the house.  He said he wants to see some work continue as a means of preserving the site/preventing erosion, and he would allow the septic repair to go on.

The Chairman asked if the Board should permit continuation of site work and construction of the stairs, and the Building Inspector said the stairs could wait but the driveway should be finished.

Chairman Kamenstein announced that while the Board had no issue with the retaining wall, the basement stairs or the deck, there can be no work done on those projects until the issue of the roofline is settled in August.  He said the application would be held over until then, the public hearing would remain open and the applicant would not need to re-Notice anyone.

BA05-32 Judith Schur (358 Hardscrabble Road) – Area Variance – To decrease the minimum required side yard setback per Article V Section 250-15 to permit installation of a generator with sound enclosure on a 4 ft. x 8 ft. concrete pad.  A variance of 61 ft. is requested (75 ft. required; 14 ft. proposed).

The Chairman called on Neil Hilpl, Mrs. Schur’s contractor (?), who explained that the proposed site for the generator is the most concealed location.  He said the property to the west is an open field and all the neighbors are to the west, but the eastward property ends in a bank and the generator would also be hidden by the house.  Mr. Hilpl said that, in order to be installed out of the setback, the generator would be in plain sight.
Chairman Kamenstein asked how close the generator would be to the nearest house to the east, and Mr. Hilpl replied that it would be 300 to 400 ft. away.  
The Chairman asked for the size of the lot on which it was proposed to install the generator.  Mr. Schembri consulted the application and said it consists of 35.5 acres.  The Chairman commented that the adjoining property is also owned by the Schurs, although the lots have not been merged.
Mr. Reilly said the property could be sold separately to someone else, but Mr. Thompson pointed out an easement that would prevent construction of a house closer than 250 ft. to the property line.

Mr. Hilpl referred the Board to the specifications of the sound enclosure included in the application.

Mr. Monti asked if there are other generators on the property, and Mr. Hilpl replied that there are 2 at the farm, but none on this lot.  

Mr. Monti then asked what kind of fuel will be used, and Mr. Hilpl answered that the generator will run on propane.  Mr. Monti inquired about oil in the generator, and Mr. Hilpl said there would only be lubricating oil and no hydrolic oil.

Mr. Monti asked how any spill of oil would be contained, and the Chairman commented that the generator would probably only have as much oil in it as a car.  Mr. Hilpl said he didn’t think there would be more than 5 gallons of oil in the generator.  

Mr. Monti asked again about a containment system, and Mr. Hilpl asked if such a system would be required if a Variance were not needed to install the generator.  He went on to say that he thought the generator-installation was all according to building codes, so he hadn’t thought he would need such a containment system.  


Mr. Monti asked if the generator would have an automatic starter, and Mr. Hilpl said it would.  Mr. Monti asked if there was permission from NYSEG to connect into the system.  Mr. Hilpl said that in order to run a generator, there must be a disconnect switch that separates the generator from the power company system before the generator will start. 
Noting there were no further questions, the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted, as requested.

BA05-33 Marie Stiehl-Ciampi (53 Sunset Drive) – Area Variance – To decrease the

minimum required front yard setback in an R-1/2 zoning district per Article V Section 250-15 to permit reconstruction and enlargement of front steps with railing.  A variance of 10 ft. is requested (30 required; 20.3 proposed).  

Ms. Ciampi explained to the Board that she is merely seeking to replace her crumbling front steps with new ones that would be a little bigger.

Mr. Schembri pointed out that as the grade drops off in front of Ms. Ciampi’s home, the new steps may look higher than the submitted drawing shows, and he inquired about plans for landscaping.

Ms. Ciampi said she definitely planned to landscape the area.
There were no further questions or comments, and the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

Deidre McGovern

Seconded by:
Wiliam Monti

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted, as requested.

B05-34 Mary and John D’Innocenzo (12 Sun Valley Drive) – Area Variance – To

increase the maximum permitted building coverage in an R-1 zoning district per Article V Section 250-15 to complete construction of a portico, addition to an existing garage and a second floor addition.  The non-conforming lot is subject to R-1/2 bulk requirements per Article XIV Section 250-79(A).  

The Building Inspector explained that he had not realized when reviewing the D’Innocenzos’ Building Permit application and their plans that the additions would exceed the permitted building coverage, but he had recalculated the size of the planned additions and discovered the error.  He said that 10% building coverage is permitted, 11% exists and 14% is proposed.

There were no questions, and the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted, as requested.

The Chairman closed the meeting.

Respectfully submitted,

___________________________

Janice Will, Recording Secretary
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