BOARD of APPEALS Minutes

June 8, 2005

8 p.m., The Annex

MEMBERS PRESENT:
Deidre McGovern 





William Monti, Acting Chairman





Anthony Schembri

MEMBER ABSENT:
Peter Kamenstein, Chairman

OTHERS PRESENT:
Bruce Thompson, Building Inspector

Janice Will, Recording Secretary

Members of the Public

ALSO ABSENT:

Gerald Reilly, Counsel

Acting Chairman, William Monti, called the June 8, 2005 Town of North Salem Zoning Board of Appeals meeting to order.
Mr. Monti requested observation of a moment of silence in memory of Elizabeth Butler.
Mr. Monti introduced himself and announced that, as only 3 Members were present, a unanimous decision would be required for any application to be approved.  Any parties who would rather have their applications heard by a full Board would have the right to postpone their appearance until the next Board meeting at no additional cost to them.

Mr. Monti set the next meeting for July 14, 2005.   

The minutes of the May 12, 2005 meeting were unanimously accepted. 

HEARINGS CONTINUED:

BA04-33 Amus, Nora and Todd (27 June Road) – Appeal – To overturn a decision by the Building Inspector (per Article XVII Section 250-108-A) dated May 3, 2004 determining that the proposed renovation of the applicants’ existing residence qualifies as construction of a new house, thus requiring construction of a new septic system.

Mr. Monti noted receipt of a request to adjourn until the July hearing.  The Board agreed to hold the matter over until then.

BA05-15 Dolby, Kirkmon K. (607 Grant Road) – Area Variance – To decrease the minimum required lot width in an R-4 zoning district per Article V section 250-15.  A variance of 72 ft. is requested (300 ft. required, 228 ft. existing).

Mr. Monti announced that Mr. Dolby’s Planning Board application is still pending, so the hearing of his ZBA application would be carried over to July.  

PUBLIC HEARINGS:
BA05-21 James W. Gould (5 Cotswold Drive) – Area Variance - To decrease the minimum required rear yard setback per Article V Section 250-15 to permit the construction of a 6 ft. addition to an existing, non-conforming deck.  A variance of 13 ft. is requested (20 ft. required; 13 ft. 8 in. existing; 7 ft. proposed).  The 20-ft. rear yard setback requirement was set by the Planning Board in 1986 as a condition of approving Parcel “C” of the subdivision The Cotswolds at North Salem.

Mr. Monti called on James Gould, who explained to the Board that he considered the setback variance he was requesting a technicality, as the land immediately beyond his rear yard is common land owned by the Cotswolds homeowners association.  The proposed deck would be 56 ft. from the rear line of the association property, and Mr. Gould said he had a letter from the association granting approval for the deck extension.  He explained that the outer section of the deck would be approximately 3 ft. off the ground due to an existing slope to his property.  Mr. Gould said the deck would be built to look like his existing deck, as the homeowners association requires uniformity of appearance.  Finally, he stated that his deck would only be visible to his neighbor in Unit #4 (Mr. Gould’s house is #5), and he did not think it would be contrary to the spirit of the Zoning Ordinance.

Mr. Monti asked if the next door neighbor had commented on the proposed deck extension, and Mr. Gould replied that at first his neighbor, Marie Silvesri, had no complaints, but then she changed her mind.  As a result, Mr. Gould stated that they had reached an agreement whereby he would move the deck approximately 1 ft. farther away from Ms. Silvestri’s property.   

Mr. Schembri asked Mr. Gould if he was saying that instead of a 7 ft.-wide addition, he now planned a 6 ft.-wide one, and Mr. Gould said that was right.

Deidre McGovern said Mr. Gould would need to change the plans he submitted with his Variance application, because the Board would be unable to vote if what Mr. Gould wanted was different from what was on the submitted plans.

Mr. Gould explained that his decision to change the plans had come about after his application was submitted and after the Notices to Property Owners were mailed.  He added that his letter of approval from the board of the homeowners association was for the revised deck plan (1 ft. farther away from the neighbor).
Mr. Monti asked if moving the deck over by 1 ft. would change the setback, and Mr. Gould answered that it would not.  

Bruce Thompson, the Building Inspector, stated that as long as there would be no change in the setback, the application could still be accepted.

Anthony Schembri said the Board needed documentation of exactly what Mr. Gould wanted, and Mr. Gould said he needed to relocate the deck railing in order to clear a window, which would result in moving the deck over approximately 1 ft.
Mr. Monti suggested that Mr. Gould return to the Board in July with new drawings and measurements.

Mr. Gould asked if the Board would adjourn the hearing of his application temporarily so that he could return home, note the new measurements for placement of the proposed deck addition, and come back to the Board the same night.

Mr. Schembri said that would be acceptable to him, and Mr. Monti announced that the hearing would be adjourned until Mr. Gould’s return.  
BA05-22 Jean Kopperud (212 Hunt Lane)  – Special Permit – For the keeping of up to 2 horses on 2 acres in an R-1 zoning district per Article IV, Section 250-12 and Article XIII Section 250-72.   A Special Permit for the keeping of up to 4 horses was granted to previous owners of the property in 1979.

Jean Kopperud identified herself and stated that she has a 2-acre property in an R-1 zoning district.   She said she is knocking down an old 5-stall barn and plans to build a 3-stall barn where she would like to keep 2 horses.  Ms. Kopperud said she enjoys good relationships with her neighbors.  She told the Board she had spoken to the closest ones about her plans, and they had no objections.

Mr. Monti noted there were no questions, and closed the public hearing.  As Gerald Reilly was not present to read a draft Resolution, Mr. Monti explained that the usual restrictions and limitations regarding lighting, loudspeakers, etc. contained in Special Permits for the keeping of horses would apply to Ms. Kopperud as well.

Motion by:

Deidre McGovern

Seconded by:
Anthony Schembri

Ms. McGovern:
Aye

Mr. Schembri:
Aye

Mr. Monti:

Aye

Special Permit granted, as requested.

BA05-23 Linda Van Kooy (8 Finch Road) – Special Permit – For the keeping of up to 6 horses and maintenance of a boarding operation on approximately 4.30 acres in an R-4 zoning district, including an existing barn and run-in shed, per Article XIII Section 250-72.  Special Permit BA98-32 was granted to the previous owner of the property for 4 horses.
Mr. Monti called on Linda Van Kooy, who said the previous owner of her property had had a Special Permit for the keeping of 4 horses, and she wanted to increase that number to 6.  She explained that there is already sufficient stall-space for 6 horses, so she would not need to make any changes to the property.

Mr. Monti noted that the survey submitted by Ms. Van Kooy included a building labeled, “new barn”, and he asked her if she intended to build a new barn.

Ms. Van Kooy said the barn is already there, built by the previous owner.

Mr. Thompson stated that the application was for property previously owned by Patricia Bade, adding that it is part of the same 1929 subdivision as the Pezzillo property.  He described Ms. Van Kooy’s property as having a paper road down the middle of it.  Mr. Thompson explained that he considered Ms. Van Kooy’s lots to be merged, but that was his opinion about the Pezzillo lots also, and the Board had overruled his determination in that case.  He told the Board that a 2-stall shed is on an upper paddock in 1 lot, and the barn and residence are on the other lot.

Mr. Schembri asked Ms. Van Kooy if the lots are considered as 1, and she replied that they are taxed as 2 separate lots.

Mr. Thompson said that each parcel is actually a block with multiple tiny lots in it.  He reiterated that he viewed it all as merged, but he had thought that about the Pezzillo parcels also.

Ms.Van Kooy asked if it mattered whether she wanted 4 horses or 6, and Mr. Thompson said it did not.

Mr. Monti suggested that the Resolution could contain wording to the effect that the Special Permit is contingent upon the lots remaining merged, and if Ms. Van Kooy were to sell 1 lot, the Special Permit would be terminated.  He added that the Special Permit would be specific to Ms. Van Kooy and not run with the land.
Ms. Van Kooy said she would agree to such a condition.

Mr. Schembri said it was unfortunate that Ms. Van Kooy’s application was before the Board so soon after the Pezzillo application, which had been very difficult to handle.  He said the Board had made an effort to bring some sense to a subdivision map from the 1920’s.  Mr. Schembri said he wanted to hear from the neighbors and, hopefully, there would be an opportunity to make the situation more current.   
Ms. Van Kooy said she merely wanted to keep 6 horses, as it would help to pay for upkeep of the farm.  She added that she wants to make improvements to the property.

Mr. Schembri explained that Ms. Van Kooy’s neighbors (the Pezzillos) have legally established that each plot is an actual separate lot, and he wanted to make sure the Board didn’t overlook anything in the instance of Ms. Van Kooy’s application  because whatever is written will be something that has to be permanent.

Ms. Van Kooy responded that she was agreeable to the dissolution of the Special Permit if she were to sell part of her property.

Mr. Monti called on George Vignona of 168 Finch Road, who said he wanted to know if Special Permits are granted for the land or for the owner, because he was concerned that if property is sold, a new owner would say there is already a Special Permit.

Mr. Monti said a new owner would have to make application for a new Special Permit.

Mr. Vignona asked if a precedent wouldn’t have been set by granting a Special Permit to a previous owner, and Mr. Monti answered that it would not necessarily do so, as the new owner would not automatically have a right to the same Special Permit as that of the previous owner. He said that sometimes conditions and/or the law change.
Mr. Schembri added that each application is taken as an individual case, and the Board tries to avoid precedent-setting.  He said they were not inclined to reflect back on similar cases and reason that, having granted a certain permit to one applicant, they should do so for another.

The Building Inspector said that new owners often make application while they are contract vendees to ascertain whether or not they will be granted a Special Permit, because it is known that any previous Special Permit would expire upon sale of the property.
Mr. Vignona expressed concern that once there had been a Special Permit for a property, a new owner would have more power to insist that they be given one also.

Mr. Thompson pointed out that, if all the criteria are met, a Special Permit may not be denied.

Mr. Vignona said he took this to mean that a new owner would merely have to re-apply for the same Special Permit.  

Mr. Thompson said that was not the case, because the ZBA might have relaxed setback requirements, etc. for the previous owner, and they would not necessarily do so for a new owner.

John Schurmacher of 5 Finch Road was called on.  He said the Van Kooy property could not support 6 horses, as even 4 horses had been too many in the past.  He stated that during heavy rainfall, all the fields on the Van Kooy property empty out and mud and manure flow downhill and across the street toward his property, and he was concerned about his well.  Mr. Schurmacher said he didn’t mind there being some horses on the property, but 6 would be too many, and he said it was his opinion that there is only about ¾ to 1 acre of useable land on the Van Kooy property.  Mr. Schurmacher said the front paddock is rocky, the rear one is small and rocky, and there are slopes wetlands areas in the back.  He said his next door neighbor gets runoff from the Van Kooy property as well.
Mr. Monti asked if Mr. Schurmacher had said that manure ran off from the Van Kooy property in the past, and Mr. Schurmacher said that was correct.  He stated that after he spoke to the DEP and the Building Inspector about the situation in the past, the previous owner had moved the manure dumpster, but he also added that a trench running alongside the barn empties downhill.
Mr. Monti asked if Ms. Van Kooy was aware of this, and she said she was.  She stated that she has plenty of paddock and grass for 6 horses.  Ms. Van Kooy said she knew the previous owner, who had told her about Mr. Schurmacher’s complaints and that she had remedied the situation.  Ms. Van Kooy stated that her operation will be well-run and cause no problems, adding that the container keeps manure inside.  She said the trench is not for manure and she wants good paddocks for her own horses.
Mr. Schembri asked how long Ms. Van Kooy has owned the property, and she replied that she has owned it for a year.  When he asked if she lives there, Ms. Van Kooy responded that she does not but plans to reside there in the future.  She stated her intention to improve the property first, and she added that she manages the keeping of 31 horses on a farm in Bedford.
John Pezzillo of 4 Starr Ridge Road explained that he owns neighboring property, and he said that when Patricia Bade (the previous owner of the property) was before the ZBA last year, he had objected in large part because she was burying manure near his property.   Mr. Pezzillo said that while he has not had the water tested, he has not observed any problems recently.  Regarding the Building Inspector’s comments about sub-lots, Mr. Pezzillo said that he had to merge some of these sub-lots in order to be eligible for a Building Permit, and he thought Ms. Van Kooy should have to merge hers also, especially as she has a building on her back lot.  He added that he had no other objection to her application.

Mr. Schurmacher said he had never minded when there were 2 horses on the Van Kooy property, but too many horses can do damage.  He stated that Mr. Thompson and Peter Kamenstein had witnessed the damage caused by 4 horses when Patricia Bade owned the property and no one lived there.  Mr. Schurmacher commented that the horses would bang on the stalls when frightened by thunderstorms, and he said there is a smell of manure emanating from the property.
Ms. Van Kooy said manure is picked up from the paddocks and put into the container which is emptied when it is full, so she wanted to know what manure Mr. Schurmacher smells.

Mr. Schurmacher stated that he had to have his well treated because of manure runoff once.

Ms. Van Kooy asked if the Board knew for certain that the past problem was caused by the Bade property, adding that Mr. Schurmacher’s property is not downhill from hers but right across the street.

Ms. McGovern said she wanted to look at Ms. Van Kooy’s property again before making any decision.

Ms. Van Kooy said she did not accept blame for any problem with Mr. Schurmacher’s well, to which he responded that manure from the front paddock goes into the trench next to the barn and runs downhill when it rains.

Mr. Monti said he agreed with Ms. McGovern that the site needed to be visited again, and he told Ms. Van Kooy that it seemed unlikely that there would be a unanimous decision, so it would be better to carry over the hearing of her application.  He said he would contact her and Mr. Schurmacher about when the site inspection would occur.

Mr. Schurmacher asked if the Board had received a letter from his neighbor, Isabella Lee of 3 Finch Road, which also opposed the granting of a Special Permit for 6 horses, and Mr.Monti said they had.

Hearing carried over to July meeting.

At this time, Mr. Gould returned with the new measurements for his proposed deck expansion.

Mr. Gould said he would like to reduce what had been a 7 ft.-wide extension on the side of his deck to 6 ft. to better accommodate his neighbor and so that the railing will not interfere with the window.  He produced a drawing with the new measurement on it, and signed it before handing it over to the Board.

Noting there were no further questions or comments, Mr. Monti closed the public hearing.

Motion by:

Anthony Schembri

Seconded by:
Deidre McGovern

Ms. Mc.Govern:
Aye

Mr. Schembri:
Aye

Mr. Monti:

Aye

Area variance granted, as requested.

Mr. Monti announced that the next 2 applications would be heard together.

BA05-24 Yolanda and Richard Knowlton (132 Finch Road) – Special Permit – For the keeping of up to 6 horses and maintenance of a boarding operation on approximately 9.4 acres in an R-4 zoning district, including existing 3-stall barn, 2 proposed run-in sheds and a proposed outdoor riding ring, per Article XIII Section 250-72.  The proposed locations of the sheds, outdoor riding ring and a manure dumpster require variances beyond the Board of Appeals’ authority (as part of the Special Permit process) to relax the setback requirements to the minimum building setbacks in an R-4 zoning district.  Said variances are requested via separate application, BA05-25.

BA05-25 Yolanda and Richard Knowlton (132 Finch Road) – Area Variance – For construction of a run-in shed and outdoor riding ring and placement of a manure dumpster, per Article V Section 250-15 and Article XIII Section 250-72.   The following variances are requested:
· Decrease side yard setback from 75 ft. required to 42 ft. proposed (33 ft. variance) for the run-in shed.

· Decrease western side yard setback from 75 ft. to 30 ft. (45 ft. variance) and eastern side yard setback from 75 ft. to 55 ft. (20 ft. variance) for proposed location #1 of the riding ring; or
· Decrease eastern side yard setback from 75 ft. to 0 (75 ft. variance) and rear yard setback from 100 ft. to 0 (100 ft. variance) for alternate proposed location #2 of the riding ring.

· Decrease the eastern side yard setback from 75 ft. to 35 ft. (40 ft. variance) and southern front yard setback from 75 ft. to 65 ft. (10 ft. variance) for placement of a manure dumpster per submitted plans.

Richard Knowlton stated that his property consists of 9.42 acres with barn and paddocks in a subdivision called Stonewall Farms.  He said the parcel is also in a Westchester County Agricultural District and contains primarily bio-agricultural land.  He said the uses he was proposing in his applications are consistent with neighboring operations and had been reviewed by the Watershed Agricultural Council, receiving a Tier 2 agricultural management score with no adverse findings.   
Mr. Knowlton stated that the main area variances requested pertain to a moveable shed/stable and a manure dumpster at the eastern edge of his property which borders Ridgefield, CT open land and his neighbors, the Lewises of 148 Finch Road.  He described the proposed shed and dumpster locations as being approximately 100 ft. uphill and 600 ft. in distance from the Lewis home.  
Mr. Knowlton described the primary proposed location for the riding ring on the lower section of his property as not falling within DEC wetlands but necessitating setback variances as a result.  Mr. Knowlton said he had applied for a State wetlands permit from the New York State Department of Environmental Conservation in order to construct the riding ring within the 100 ft. buffer area of the wetlands and received a notice that the application is complete and the proposal is an unlisted action having no significant impact on the environment. 
Mr. Knowlton reiterated that his property is in an Agricultural District, and the proposed uses are intended to support the training and selling of horses, which will also include boarding.

Mr. Monti commented that he and Mr. Kamenstein had visited the Knowlton property and found it to be well maintained, and he asked Mr. Knowlton if he needed anything from Connecticut as part of his variance application.  

Mr. Knowlton answered that he had notified the State of Connecticut of all activity and proposed activity and received no response other than a signature on the Return Receipt.  He explained that the Connecticut land adjoining his property is open land with horse trails and a golf course.

Mr. Monti asked the Building Inspector if he had anything to add, and Mr. Thompson said he had been over the proposals in great detail with the Knowltons, because their applications required a lot of thought about location, what variances would be needed, and where the ZBA would have latitude to relax setbacks as part of granting the Special Permit.  
Mr. Knowlton said he really did not want to use location #2 for the riding ring, but felt he had to propose an alternative location in case the DEC does not approve location #1.  He said location #1 would have the least impact on any of his neighbors and would be about 450 ft. away from the Lewis house.  With proposed setbacks of zero, location #2 would be directly behind his own house and only separated from the Vignona property by a tree line.  

Mr. Monti called on Jennifer Lewis of 148 Finch Road.  Ms. Lewis said she was concerned about additional traffic on the shared driveway that passes close to her house and which she described as winding and steep.  She said there are already trucks and trailers passing on the driveway.  Ms. Lewis said she was also concerned about liability issues, for example horses getting loose and injuring themselves on her property or causing injury to someone on her property.  She said she was frightened at the prospect of having a horse boarding operation next door.  
Mr. Monti asked Ms. Lewis to point out the location of her house on the displayed survey of the Knowlton property, which she did.  She explained that the shared driveway runs the entire length of the side of her property where her house is located, commenting that there is a privacy issue.  

Mr. Knowlton said Ms. Lewis was correct about traffic on the driveway, but that it is not necessarily a result of activity on his property.  He stated that there are 4 houses, some with additional ancillary dwellings, all using the same shared driveway.  He said that his wife currently has 2 clients, and if they were to come to his property and leave every day, they would make a total of 4 trips on the driveway.  He commented that his son receiving a driver’s license will contribute more to traffic on the driveway than the horse operation would.

Mr. Monti asked if the horses would be allowed to run free, and Mr. Knowlton said all his paddocks are fenced, but horses do occasionally get loose.  He added that he and his family live on the property and maintain significant supervision of the activities.  He said he did not know of an instance when a horse on his property had been loose beyond the immediate area around the barn.   

Ms. Lewis asked who would be responsible if one of the Knowltons’ boarders were to get into trouble on her land.

Michael Ligori, attorney for the Knowltons, stated that insurance carried for the horse boarding operation would also cover incidents occurring on a neighbor’s property.  He suggested that the Knowltons could provide Ms. Lewis with a copy of their liability insurance policy.

Mr. Monti asked if the Knowltons carry insurance for a commercial operation, and Mr. Knowlton said he currently has a homeowners insurance policy plus umbrella liability coverage.  He said he had met with horse insurance specialists and obtained the necessary applications for additional insurance.  Mr. Monti asked if Mr. Knowlton would seek this additional insurance once he received a Special Permit, and Mr. Knowlton said yes.  
Mr. Schembri asked how many horses there currently are on the property, and Mr. Knowlton replied that there are 6.  He explained that it is very difficult to know in advance when a good prospect will become available and then coordinate the purchase of one horse with the sale of another.  He said he had had 3 horses over the previous winter.
Mr. Schembri asked if Mr. Knowlton expected that number to change, and Mr. Knowlton said he did not expect it to increase.  He said he thought there would usually be 4 to 6 horses present at a time, although a lot of people take their horses to Florida in the winter.  He commented that the part of Town where he lives is a very attractive area for people who ride, because of the extensive trail system that exists.  
Mr. Schembri asked if the Knowltons could legally have 6 horses.  Mr. Knowlton replied that the Town usually permits 1 horse per acre under the provision of a Special Permit, but he does not want 9 horses even though he has over 9 acres of property.

Mr. Schembri asked if Mr. Knowlton currently has a Special Permit, and Mr. Knowlton said he does not.

Mr. Ligori said that because the Knowlton property is in an Agricultural District, it should be acknowledged that they were accommodating the Town by coming to the ZBA because commercial horse-boarding is a principal permitted use in an Ag district.  He explained that there is some tension between the Town horse-keeping provisions and what is permitted under Ag and Markets, and he thought it should be viewed favorably to the Knowltons that they are going through the ZBA process in full.  He added that the DEC Negative Declaration and sign-off by the State wetlands inspector were important considerations also.
Mr. Schembri asked if Mr. Knowlton would be willing to stipulate that the number of horses on the property would not exceed 6, and Mr. Knowlton answered that he would, adding that there had never been more than 6.  He said he wanted to hear comments from his neighbors and intended to keep the impact of the operation to a minimum.  Mr. Knowlton stated that his uniquely-shaped lot has 17 angles plus access-ways for other properties, making it difficult to comply with setback and wetlands restrictions.

Mr. Schembri commented that if the number of horses were limited to 6, presumably traffic on the driveway would not get worse.  

Mrs. Knowlton said the newly-arrived horse is hers, so it will have no impact on traffic at all.  She added that there are just 2 people currently boarding horses on her property.

Mr. Knowlton explained that there is a very large loft area in his barn, so there is room to store 500 bales of hay, 200 bales of shavings, and 600 pounds of grain.  He said that for 6 horses, he would anticipate hay deliveries approximately 4 times per year and shavings deliveries 15 times per year.  He added that manure would need to be removed about every 3 to 4 weeks.  He stated that the essential traffic would not consist of large commercial vehicles, but personal vehicles.  Mr. Knowlton said it was not his intention to minimize the traffic issue because it is an issue due to the number of residences using the driveway.

Ms. Lewis commented that potential clients would be driving in to look at horses to purchase. 
Mr. Monti called on George Vignona, who stated that he has 2 horses.  He said the Stonewall Farms subdivision was approved in 1971, but he felt the Town didn’t know what it was doing when it approved it.  Mr. Vignona said he was in agreement with the Knowltons’ plans for proposed riding ring location #1 but opposed to location #2, adding that he thought nothing should be put behind the Knowltons’ house.  He said it would be bad for him and for the Knowltons.  

 Mrs. Knowlton said she and her husband had been asked to provide an alternate location in case the DEC denied the application for location #1, but they did not want to put the ring behind their house.  

Mr. Vignona asked if the property’s location in an Ag district and DEC approval would override the Town’s requirements for variances and special permits.

Mr. Thompson said there had been discussion with Ag and Markets about the Town’s special permit process.  He explained that in the past, Planning Board approval was required for horse boarding operations, but that requirement was eliminated from the Town Ordinance in 2003.  He explained that because the special permit process is typically swift and inexpensive, Ag and Markets does not view it as unreasonably restrictive of agricultural operations.  He added that conditions set forth in special permits are enforceable.

Mr. Vignona asked if the Building Inspector would be enforcing an Ag and Markets permit or a local special use permit, and Mr. Monti said he would enforce the special use permit.

Mr. Ligori said there is no Ag permit, and a special use permit may be enforced whether the subject property is in an Ag district or not. 
Mr. Monti said banning the use of loudspeakers is an example of an enforceable condition.    He explained that if a special permit-holder employed loudspeakers and a neighbor called the Building Inspector to complain, the special permit-holder would be informed that he or she was in violation of their permit.

Mr. Knowlton said he did not intend to use any outdoor lighting or sound amplification.
Mr. Vignona said that while he had no objections to the Knowltons’ plans, he thought the common driveway merited further discussion.  He stated that a maintenance agreement was needed, but the Town had failed to require such an agreement when they approved the subdivision.   He explained that, as a builder, he was always required to provide for maintenance of roads and driveways in his subdivisions.  Mr. Vignona said he had discussed maintenance of the driveway with Mr. Knowlton, who had said he did not want to do it until all the neighbors using the driveway were in agreement.   
Mr. Monti said maintenance of the common driveway would not be within the purview of the Board.

Mr. Vignona said another neighbor would also apply for a special permit, but for 15 horses.  He suggested that maintenance of the driveway could be a condition of granting the special permits.  

Mr. Knowlton explained that consideration had been given to trying to enter into a multi-party maintenance agreement for the driveway, but it had proven difficult to get all 4 property-owners involved to sign.  He said he agreed that the driveway would need to be maintained, but objected to being asked to take all the responsibility for maintenance of his part of the drive, because all the neighbors use it.  
Mr. Vignona stated that the other neighbor previously referred to will want a special permit, and he cannot be relied upon to maintain anything.     

Mr. Schembri said he was familiar with the type of situation under discussion, adding that the creator of the subdivision should have created a collaborative wherein all parties would be required to contribute to and manage the easement.  He said such a collaborative can still be created or may be created by approaching the Town to adopt the road.  He said in his experience, towns are not interested in adopting roads.  Mr. Schembri said Mr. Vignona was asking the Board of Appeals to impose Town influence on property that they do not really preside over.
Mr. Monti agreed that maintenance of the driveway should have been a condition of granting the subdivision.

Mr. Vignona repeated his opinion that the Board could require maintenance of the driveway as a condition of granting the Knowltons’ special permit.

Mr. Schembri said anything caused by the horses should be taken care of by the Knowltons.

Mr. Vignona said that horses eventually create potholes, adding that, while he was agreeable to the Knowltons having a special permit for 6 horses, his other neighbor wants 15 horses.  He stated his opinion that everyone will have problems with this neighbor, as they have in the past.  He said he was just looking ahead to potential problems.  He said that granting a special permit would set a precedent for the use of the common driveway.

Mr. Monti stated that whatever is in Mr. Vignona’s deed and that of the other property owners determines what happens with the driveway.  He said he understood that something binding is needed, but he did not think the Town could impose its will on the parties involved because it is private property.

Mr. Vignona said he thought the ZBA could start by requiring the Knowltons to enter into an agreement for maintenance of the drive as a condition of granting the special permit.

Mr. Monti said the Board could encourage such an agreement, but they could not insist.  He suggested that perhaps Mr. Vignona should raise the issue of maintaining the driveway with the Planning Board, as they would have approved the subdivision originally.
Mr. Ligori pointed out that if an applicant meets the criteria, he or she is entitled to the special use permit, and he said the ZBA may not force the Knowltons to agree to a maintenance agreement in the future.  
Mr. Vignona said that then he objected to the granting of a special permit for 6 horses.

Mr. Ligori pointed out that the Knowltons are entitled to have 1 horse per acre, and Mr. Vignona said he didn’t want to make trouble, because the Knowltons are his friends.

Mr. Ligori said the neighboring property owners should get together and work out an arrangement for the driveway maintenance. 

Mr. Vignona said the Town’s boards should work together.

Mr. Schembri said the issue was completely beyond the jurisdiction of the ZBA.  He told Mr. Vignona that he should retain counsel, the Knowltons and other property owners should retain counsel, and if one neighbor refuses to cooperate, the lawyers can eventually force him to join into an agreement.  He said the ZBA cannot force the agreement for Mr. Vignona.

Mr. Knowlton said there is nothing in his deed about the driveway, and Mr. Vignona said that he owns much of it.  The other 4 households have ingress, egress and utility easements wherever the existing driveway is on his property (which extends, as a 25 ft.-wide strip of land, to Finch Road.   
Mr. Knowlton said the issue goes back to a time when he agreed to provide an easement to the owners of lot 19.  He added that at the time a maintenance agreement was drafted, but not everyone would sign it.

Mr. Vignona said that in his experience, once a board approves something, another person with an attorney will get their application approved as well.

Mr. Knowlton said he would be willing to say that he would try to work with the other property owners to try to get an agreement, but Mr. Schembri said the ZBA wouldn’t touch an issue like this one.

Mr. Ligori reiterated that if criteria are met, a special use permit may be granted.  He suggested that due to the late hour, the Board should move forward and vote.

Ms. McGovern and Mr. Schembri both said they would prefer to continue in July with counsel present.  Mr. Schembri suggested to Mr. Vignona that his best chance of getting the maintenance agreement he wants would be to get the 3 out of 4 property owners together, and he added that Mr. Vignona’s frontage would prove to have a lot of meaning.
Mr. Vignona said he felt as though he were the only one pursuing something that all 4 property owners would benefit from, and if he needed legal counsel, he would get it.

Mr. Schembri said Mr. Vignona might need an attorney to get through the process of reaching an agreement. 

Mr. Ligori said the public hearings were opened on both the area variance and special permit applications, and he wanted to make sure that both would be continued to the July meeting, and Mr. Monti said that was correct.

Mr. Monti said he would recommend that the Knowltons, Vignonas and Ms. Lewis get together and encourage the fourth or fifth party to enter into an agreement.

Mr. Knowlton said they had tried to do that in the past, but one property owner would not sign the agreement circulated.

Mr. Monti said the Board could not make it a condition of the special permit that the maintenance agreement be pursued.  He stated that the applications would be carried over and asked that Mr. Vignona contact Gerald Reilly and explain what he was trying to accomplish/what his objections are based on so that Mr. Reilly will be prepared at the July hearing.

BA05-26 Nancy and Robert Bogel (334 Nash Road) – Area Variance – To increase the maximum permitted height of a fence in a side yard per Article VI Section 250-22.  A variance of 2 ft. is requested (5 ft. permitted; 6 ft. 3 in. existing/proposed) to legalize an as-built fence.

Mr. Monti called on Robert Bogel, who explained that his 6 year-old fence came in 5 ft.-high sections that are one inch off the ground at one end, but they are higher at the opposite end because of the way his property slopes downward.

Nancy Bogel added that they thought the fence would be okay, because it is only 5 ft. high, but the grade of the land raised it higher in places.

Mr. Thompson explained that the fence is “stepped” as the ground slopes.  He added that the Bogels want to do other work on their property, but they cannot be issued a Certificate of Completion for the fence as built without applying for a variance.

Mr. Monti asked if any of the Bogels’ neighbors object to the fence, and Ms. Bogel said they do not.

Mr. Schembri asked if they had considered dropping the sections to “chase grade”.  Ms. Bogel replied that they have already landscaped around the fence, and Mr. Bogel added that the fence looks nice as is.

The Building Inspector said the type of fence the Bogels have doesn’t allow racking, so they would have to bury one end of a section.  He also pointed out that the entire fence is not over 5 ft., but only a part of it that is near the middle.  

There were no further questions, and Mr. Monti closed the public hearing.

Motion by:

Deidre McGovern

Seconded by:
Anthony Schembri

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Area Variance granted, as requested.

Mr. Monti noted for the record that the Board was in receipt of a letter from Robert Pawlowski, apologizing for his behavior at the May Board meeting.  Mr. Monti then closed the meeting.

Respectfully submitted,

___________________________

 Janice Will, Recording Secretary
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