Board of Appeals Minutes

May 12, 2005

8 p.m., The Annex

MEMBERS PRESENT:
Peter Kamenstein





Deidre McGovern 





William Monti





Anthony Schembri

OTHERS PRESENT:
Gerald Reilly, Counsel

                                           Bruce Thompson, Building Inspector

Janice Will, Recording Secretary

Members of the Public

The Chairman set the next meeting for June 8, 2005.   This is a change from the scheduled meeting date of June 9.  The secretary was to check the availability of the Annex.

The minutes of the April 14, 2005 meeting were unanimously accepted. 

HEARINGS CONTINUED:

BA04-33 Amus, Nora and Todd (27 June Road) – Appeal – To overturn a decision by the Building Inspector (per Article XVII Section 250-108-A) dated May 3, 2004 determining that the proposed renovation of the applicants’ existing residence qualifies as construction of a new house, thus requiring construction of a new septic system.

Chairman Kamenstein noted receipt of a request to adjourn until the June hearing.  The Board agreed to hold the matter over until then.

BA05-15 Dolby, Kirkmon K. (607 Grant Road) – Area Variance – To decrease the minimum required lot width in an R-4 zoning district per Article V section 250-15.  A variance of 72 ft. is requested (300 ft. required, 228 ft. existing).

The Chairman announced that Mr. Dolby’s Planning Board application is still pending, so the hearing of his ZBA application would be carried over to June, although the Board would comment on their site inspection of Mr. Dolby’s property.

Chairman Kamenstein stated that he, Deidre McGovern and Bill Monti had made a site inspection of the Dolby property on the previous Saturday.  He explained that there was concern about the application regarding sensitivity to the neighbors and the planned removal of some trees.    Mr. Dolby’s engineer had been asked to try to minimize the impact on the neighborhood and mark those trees designated for removal.  Chairman Kamenstein said he wanted to be sure that neither the neighbors nor the neighborhood were negatively impacted by Mr. Dolby’s plans for his property.
Anthony Schembri asked if those who had made the site inspection had found that substantial trees were to be removed, and the Chairman said they had.  He said no effort had been made to alter the course of the proposed driveway in order to save large trees, and the Board had expressed their concern about that.

The Chairman also commented that, as the area of the driveway is completely wooded, he did not see the sense of planning to plant maples along the drive.  He said the Board had clearly expressed that they would like to see the area remain as natural as possible.  Chairman Kamenstein said he spoke to Liz Axelson, the Town’s Director of Planning, about the issue, and she said she would convey the Board’s opinions to Mr. Dolby’s engineering firm, Kellard.
BA05-18 Yozzo, Ashley (24 Bloomer Road) – Special Permit – To amend existing Special Permit BA04-50 per Article XIII Section 250-72 in order to convert an existing paddock/turn-out pasture to a riding ring/exercise area.  

Chairman Kamenstein announced that, in addition to making a site inspection with other Board members, he and Bruce Thompson, the Building Inspector, had gone to see Ms. Yozzo together and separately to talk to Ashley Yozzo about making changes to her farm.  He said they had arrived at a combination of ideas to address the concerns of the Town Board, who want the property to have grass along Bloomer Road, and those of Ms. Yozzo’s neighbor to the west, James Power.  The Chairman suggested that changing the configuration of the proposed front ring to run parallel to the driveway (north/south) instead of an east/west set-up would move it farther away from the western side yard than what was originally planned.  He stated that Ms. Yozzo had also agreed to create a buffer zone to mitigate certain steep slopes.
Ms. Yozzo brought a copy of the new plan up to the Board, and Chairman Kamenstein explained the changes to Mr. Schembri.

The Chairman stated that the new ring configuration would have substantially less impact on Ms. Yozzo’s neighbor, would allow grass to be planted at the front of the property along Bloomer Road (pleasing the Town Board), and would be better for Ms. Yozzo as well.

Mr. Schembri commented that it was a very good solution, and the Chairman added that Mr. Thompson had measured everything off in order to clearly delineate different areas.  

Chairman Kamenstein said he would recommend that the Board not require Ms. Yozzo to plant the screen of trees originally required as a condition of granting her Special Permit.  He said that the new ring would scarcely be visible from her neighbor’s property, and its impact on him had been reduced to zero.

Mr. Schembri pointed out that Ms. Yozzo’s plan called for planting in buffer area A, but the Chairman said no trees were required.  
The Chairman pointed out that, not only was the ring to be moved farther way from the western side line, there is also another property between Ms. Yozzo’s and that of Mr. Power.

The Building Inspector said the ring will be over 300 ft. away from Mr. Power’s house.

Gerald Reilly asked that Ms. Yozzo sign and date the plan being accepted by the Board for the purpose of referring to it in the Resolution.

The Chairman stated that all the other restrictions in Ms. Yozzo’s existing Special Permit would continue to apply, i.e. no amplification and no lighting in the indoor arena, and he said Ms. Yozzo would be required to use a dust-controlling product in the ring.  He asked Ms. Yozzo what product she would use, and she replied that she would use Clear Air Arena Rx.

Referring to Ms. Yozzo’s submitted plan, Mr. Thompson asked for clarification of her plans for paddock #6.

Ms. Yozzo said paddock #6 is the path out to the trails.  Mr. Thompson asked if grass will be planted there, and Ms. Yozzo said it will.  

Chairman Kamenstein asked that this be noted on the submitted plan, as the plan will be referred to in the Resolution.  He said the Resolution is to include a caveat that Ms. Yozzo will put an additive into the outdoor ring that will act as a dust-controlling agent, and she must maintain it regularly.

There were no further comments, so the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Special Permit amendment granted, as requested, with specific conditions per discussion and agreement.

BA05-19 Pawlowski, Robert (20 Hilltop Drive) – Area Variance – To increase the maximum permitted height of a fence in a side yard per Article VI Section 250-22.  A variance of 1 ft. is requested for construction of a 6 ft.-high stockade-type fence (5 ft. permitted; 6 ft. proposed).  
The Chairman called on Robert Pawlowski who explained that his yard is adjacent to that of his neighbors, the Kings, and he has no privacy.  Mr. Pawlowski said he wants to construct a 6 ft.-high stockade fence for privacy and other purposes.  He said a 5 ft.-high fence would not be adequate and, in fact, he would really like an 8 ft. fence.  
Mr. Schembri asked if the proposed fence would go from an existing shed to the planting bed on Mr. Pawlowski’s property, and Mr. Pawlowski said that was right.  Mr. Schembri asked if the fence will be attached to the shed, and Mr. Pawlowski said it will not.

It was noted that the plan Mr. Pawlowski submitted did not include the shed.

Mr. Monti asked if the shed is a permanent structure, and Mr. Pawlowski said he did not know.  He added that it was on the property when he bought it and it sits on some rocks.   

Mr. Pawlowski showed some photographs of his property to the Board.

The Chairman called on James King of 22 Hilltop Drive, who said he wished to make some comments and ask some questions.  Mr. King stated that most people live by limits, giving as examples speed limits, fence height maximums, setback requirements and leash laws.  He said Mr. Pawlowski does not leash his dog, but lets it go wherever it wants to, and his shed is illegally sited in his yard.  Mr. King said a fireworks display in his neighbor’s yard resulted in the police being summoned.  He asked, if Mr. Pawlowski were given permission to put up the fence he wants on the property line, how he would maintain the side facing the Kings’ property as he would be obligated to do by the State building code.  Mr. King pointed out that the maintenance could not be done without going on his property, and he suggested that if the fence were to be moved back a few feet, Mr. Pawlowski would be able to maintain it.
Chairman Kamenstein said he did not see how the Board could address all of Mr. King’s concerns, but he was aware of the maintenance issue, and the Board always requires that the good side of a fence face the neighbor of the applicant.  He said the Board would insist that Mr. Pawlowski’s fence be maintained, and he pointed out that a painted fence would not be a good idea.  The Chairman stated that the ZBA does not like fences, especially in situations where a fence is wanted because neighbors are not friendly.  He said the Variance request is for a 1 ft. difference, and the Board has approved similar fences in the past, adding that the ZBA tries to be judicious, but they are an appeal agency.    He reiterated that he did not know how to address Mr. King’s other problems with his neighbor, but it is not within the purview of the ZBA to do so in any event.

Mr. King said he thought the Board should know about the situation.  He stated that the front part of Mr. Pawlowski’s proposed fence will be into the front yard setback, which would require a Variance of 2 ft.   He added that he thought the start point and length of the fence seemed arbitrary (+/- 62 ft. long).
Karen King (Mr. King’s wife) said the fence drawing shows a 6 ft. high fence but only an approximate length.  She added that the fence will be highly visible from her front yard, and it is a fence of 7 or more solid wood sections of 8 ft. or more in length.  She suggested that differences in grade, posts and caps would create a fence that would be more like 7 ft. high.

The Chairman said the Board would require that any fence run with the grade of the land.

Mr. Thompson explained that front yard is not defined by placement of a house, but by the setback requirement for the zoning district (R-1, 35 ft.) which is measured from the front property line (usually parallel to the street).  He said Mr. Pawlowski’s planned placement of the fence would be well out of the front yard setback.  The Building Inspector went on to say that, depending on style, some fences are limited in their ability to follow the contour of the land.  He said a common mistake occurs when a fixed panel fence is installed, and at 1 post it may meet the maximum permitted height, but be higher at the down slope end.  He said it is important that it be clear what the height is from grade to the top of the fence.  He said he noticed that the panel height in Mr. Pawlowski’s drawing is 6 ft., but he could not tell how high off the ground the fence would be or what the difference would be between the up-slope post and the down-slope post.  Mr. Thompson stated that another Town resident would be applying to the ZBA in June, because the stepped-fence installed on her property does not meet the maximum fence-height requirement.  
Mr. King said the slope of the property appeared to him to have a drop of about 6 in. over an 8 ft. long span.  

The Chairman said there are ways to compensate for differences in grade, but the fence must be only 6 ft. tall at its highest point.

Mrs. King said that with posts and caps, Mr. Pawlowski’s fence would be much higher than 6 ft., and the Chairman reiterated that Mr. Pawlowski would be held to a maximum height of 6 ft.

Mrs. King said she wished to debate Mr. Pawlowski’s statement that he needs a 6 ft. fence for privacy.  She said the Board is required to determine a legitimate requirement in order to grant a Variance, and she felt that 1 more foot added to the fence would not provide a lot more privacy.   She stated her opinion that a 5 ft. fence would be more than adequate, and she did not see the privacy issue as a valid one, suggesting that perhaps Mr. Pawlowski had already bought the fencing.  

The Chairman said the ZBA does not deal with conjecture, and Mr. Pawlowski said he had not yet bought the fencing.

Mrs. King said the installation of a 6 ft. high fence would be highly insulting, and the type of fence Mr. Pawlowski proposed to put up is not a fence but a building structure more like the wall alongside Route 684.  She stated that she was highly opposed to the 6 ft. fence.
Mr. Pawlowski said he does need the fence for privacy.  To explain his other reasons for wanting the fence, he said the photos he submitted to the Board show his view of the King Yard with eaten-up trees and dilapidated fencing, and he added that his children are afraid of Mr. King because he yelled at them.
Mr. King said the instance being referred to by Mr. Pawlowski was one when he asked Mr. Pawlowski if he wanted the remnants of fireworks he had shot onto the King property the previous night.   He also refuted Mr. Pawlowski’s statement that the Pawlowski children are afraid of him.

Mrs. King said that when the Pawlowskis had first moved into their house, she and her husband had behaved in a neighborly way to them when their well ran dry.

Mr. Pawlowski interrupted to say that Mrs. King’s statement had nothing to do with his Variance application.

Mr. Schembri asked Mr. Pawlowski if he had considered handling the situation with vegetation instead of a fence, and Mr. Pawlowski said he had tried to do just that, planting rhododendrons that died.  He added that there had once been a tree on the King property that completely blocked any view of his neighbor’s property, but they had cut it down.
Mr. King said the tree had been choked by vines and was dying.

Mr. Schembri suggested that hardy evergreen trees would provide a greater screen than a fence, as they would grow to more than 6 ft. in height, in addition to being lush and more pleasant to look at.

Mr. Pawlowski said he has already planted a lot of trees and rhododendrons, some of which he had lost to root-rot.
Mr. Schembri said Norway Spruce would be better, but Mr. Pawlowski said such trees would make it difficult to turn around in his driveway, although they might work farther back, near his shed.

Chairman Kamenstein agreed with Mr. Schembri that evergreen trees might be a better solution, at least for part of the length of the yard where Mr. Pawlowski proposed to put a fence.  

Addressing the Kings, the Chairman said the ZBA was being pulled into a neighbor vs. neighbor dispute.  He stated that Mr. Pawlowski had pointed out the King property to him during the site inspection, and he had seen the fenced-in area filled with dead trees.  Chairman Kamenstein said that while the Kings don’t want to look at a fence, Mr. Pawlowski doesn’t want to look at dead trees.

Mr. King countered that the leaves on the trees are just coming in, but the Chairman said most looked dead to him.  

Mr. King said Mr. Pawlowski could put up a 5 ft. fence without a Variance, and he would not question it.  He said that if Mr. Pawlowski were granted a Variance to put up a 6 ft. fence, he would assume he could also expect to have a Variance granted so that he could put up a 6 ft. fence from the front end of Mr. Pawlowski’s fence to the road.

Chairman Kamenstein said every application is judged on its own merits.  He stated that he thought Mr. Schembri’s suggestion was a good one.  He said he understood the physical difficulty of having trees opposite the Pawlowski garage and turnaround area; but he thought from that point back to where there are existing shrubs, trees could be planted.   

Mr. Pawlowski said 6 ft.-high evergreens would cost $500 to $600 each, and he worried that they would also die, but the Chairman said they could be purchased for less than that, and there are ways of putting in trees to prevent root-rot.   
Chairman Kamenstein said the Board wanted to help, but he thought it was reasonable to ask Mr. Pawlowski to plant trees from the existing shrubs to the corner of the driveway and only build the fence from there to the shed.  
Mr. Pawlowski suggested that he could also put trees in the vicinity of the shed instead of having a continuous fence, adding that this might be better for both parties.  

Mr. King said he had spoken to the Building Inspector about the location of Mr. Pawlowski’s shed, because he thinks it is within the side yard setback.  Twenty-five years old, the shed used to be blocked from view by the tree he had had to remove 3 years ago.  Mr. King said he thought investigation of the shed location might result in its being moved. He added that he would prefer trees to a fence near the front of the property.

The Chairman said he thought the Board should require trees from the shrubs to the start of the driveway, and allow fencing from there to the shed.  He said the firs should be planted densely, starting at the corner of the Pawlowski house, and he said he thought this was the best the Board could do.

Mr. Pawlowski reiterated that a rhododendron he planted had died of root-rot, and the Chairman explained that mounding the soil around the plants should disperse water away from the ball of the tree and prevent root-rot.  He also suggested using a light soil mix.

Mr. Monti said he wouldn’t suggest planting rhododendrons, and the Chairman agreed, saying they are like deer food.

Mr. Schembri said deer do not like Norway Spruce, and the Chairman said Mr. Pawlowski should be able to prevent root-rot.

Moving on to the specifics of what areas would be fenced and what areas would be planted with trees, Mr. Schembri said that, based on Mr. Pawlowski’s survey, the originally proposed location of the fence is exactly 60 ft. long, and the area from the corner of the driveway to an existing post is 32 ft. long.

Mr. Reilly suggested that any areas where the Board wanted to require that trees be planted should be included on the submitted drawing to become part of the record. 

Mr. Monti said Mr. Pawlowski could also revise the drawing to show where the fence will be and look into changes in elevation along the side line.

The Chairman asked if the application should be carried over, but Mr. Reilly suggested the changes could be made at the meeting while the Board went ahead with the next application. 

The hearing of Mr. Pawlowski’s application was temporarily suspended while he conferred with the Building Inspector about amending his submitted plans.

BA05-20 Schembri, Anthony (7 Overlook Road) – Area Variance – To increase the maximum permitted height of a fence in a side yard per Article VI Section 250-22.  A variance of 2.5 ft. is requested for construction of a retaining wall (5 ft. permitted; 7.5 ft. proposed).

Mr. Schembri recused himself from the hearing and vote on his application.

Chairman Kamenstein commented that he had seen piles of dirt and rocks when he had visited the site.

Mr. Schembri said he is already working on his property and has a Building Permit.  He explained that he thought he could grade-off the retaining wall to 5 ft., but he had discovered that it won’t work for the finished result that he wants.  He said the retaining wall would have no impact on any of his neighbors, and he presented a letter of approval signed by 5 of his neighbors.  Mr. Schembri said he was asking the Board’s approval so that he can create a nice space for his family in a difficult area of his property.  

Mr. Reilly asked who had designed the patio and retaining wall, and Mr. Schembri answered that he had designed them himself, and an engineer had approved the design.  
Mr. Monti asked if all the lighting would be aimed downward, and Mr. Schembri said it would.  Mr. Monti then asked if the neighbors were aware of the planned built-in speakers, and Mr. Schembri said they were.

Mr. Monti commented that there will be a tight space on the right side, and Mr. Schembri agreed, adding that he plans to plant pachysandra in that area.

Mr. Monti expressed concern about building a long wall on a step grade, asking if Mr. Schembri was satisfied with his drainage plan.  Mr. Schembri responded that it will be all gravel and networked pipe.  He said he had spent 4 days hammering stone out and he wasn’t worried.  He stated that the horseshoe shape of the wall where the barbecue is and the curvature at the ends of the wall are functional, and there will be steel throughout the wall.  
There were no further questions, and the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Deidre McGovern

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Mr. Schembri:
Recused

Area Variance granted, as requested.

At this time, Mr. Monti said he wanted to thank Ron Stewart for his guidance and help when he was a new Board member, and he said expressed his opinion that the Stewarts’ farm is a model for the Town.  Mr. Monti suggested that the Board pass a Resolution to officially recognize Mr. Stewart’s service on the Board of Appeals. 
Chairman Kamenstein said he had already written a letter to Mr. Stewart to thank him for his service to the Board.  He also said that he would personally miss Mr. Stewart’s sage advice and sound decisions and that Mr. Stewart understood the nature of the community.  The Chairman said Mr. Stewart was a real asset, and both he and his wife would be missed by the Town.  He agreed to Mr. Monti’s suggestion that they pass a Resolution.  He asked Mr. Reilly if he could write such a Resolution, and Mr. Reilly agreed to do so.
Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Special Resolution passed.

Chairman Kamenstein reopened the hearing of Mr. Pawlowski’s Variance application.

Mr. Thompson said he had spoken with Mr. Pawlowski, and they were clear that there would only be fencing from the corner of the drive to the shed.  He added that they had not discussed the planting.

Mr. Pawlowski handed the revised plan to the Board members, and Mr. Schembri suggested crossing out “60 linear ft. long” and writing in “fence from shed (A) to back corner of existing drive (B)” and labeling the shed and driveway corner accordingly.

Mr. Reilly asked how long the fence will be, and Mr. Thompson answered that rather than establish a length, they use points on the plan.

Mr. Schembri said the Resolution should state that caps 6 in. above the fencing would be permitted, and Mr. Thompson added that it should state that a maximum of 6 in. would be permitted.

Mr. King commented that while the lowest part of the fence will be 6 ft., where the grade drops down, it will be 6.5 ft. plus the height of the post.  He said that the rear part of any section will be 7 ft. high.

Mr. Schembri said he agreed.

The Chairman said the Board could require Mr. Pawlowski to build up the grade where it drops or otherwise hold to a maximum of 6 ft. on the low side.  He said it would not be a dramatic shift to correct a 6 inch drop over 8 ft. in length by taking down part of one end and adding on to the other end of a section.  He reiterated that the better side of the fence must be installed to face the Kings’ property and must be maintained.

Mr. Pawlowski asked if this would be true for all fences, i.e. 3 ft. or 4 ft. high fences, and the Chairman said he did not think so, but the Board requires it as a condition of granting a Variance for greater-than-permitted fence height.

Mr. Thompson consulted the Zoning Ordinance and said it is always a requirement of fences installed along a lot line that they be of comparable quality and appearance on both sides.  
Mr. Pawlowski asked who a resident should contact if they see a fence that does not meet this requirement, and the Building Inspector said his office should be called.

Mr. Schembri asked how far off the property line the fence will be installed, and Mr. Pawlowski answered that it will be about 2 ft. so that he can maintain it.  He added that he would not get a painted fence.

Mr. Thompson stated that, for clarification, the Resolution should say that the posts may be no more than 6 inches above the fence. 

The Chairman said it should be posts with caps, and he added that the highest point of the fence relative to grade must be no more than 6 ft.  

Mr. King asked if Mr. Pawlowski could raise the grade by 4 ft., making a 6 ft. fence essentially 10 ft. high.

The Chairman said he supposed he could, although he thought it would create drainage problems.

The Building Inspector reminded the Chairman than another applicant had recently applied for a fence-height variance of 9 ft. (which she withdrew), because she had built up a 3 ft. berm and wanted a 6 ft. fence on top of that.  He stated that when grade is altered significantly, it is acknowledged and dealt with, but Mr. Pawlowski will only need to alter the grade on his property by a few inches.

Chairman Kamenstein said he did not think the issue was addressed in the Zoning Ordinance, but is dealt with on a case by case basis.

Mr. Schembri said a substantial change in grade would require a retaining wall, which would then also require a Variance.

The Chairman said the Board would not grant a Variance for a 6 ft.-high wall with a 6 ft. fence on top of it.

Mr. King asked if the Board’s approval of Mr. Pawlowski’s Variance application will dictate the planting of evergreens from the end of the fence to the back of the property.  

Chairman Kamenstein said he didn’t think Mr. Pawlowski would want a floating section of fence.  He stated the Board would require the planting of trees from the end of the fence at the driveway to the existing shrubbery.    

Mr. Schembri said the Resolution should specify that the trees be evergreen.  

Mr. Thompson asked what height would be required, and the Chairman responded that the Board would require trees of at least 6 ft. in height.    
Mr. Schembri commented that the Kings must also have some interest in having such a division, and he asked if they felt the Board had done some good for them.  

Mr. King replied that he had no problem with the provision of some privacy, because he is not interested in watching what occurs on his neighbor’s property.   He added that he had not wanted to spend the money putting up a fence himself.  He said his concerns were about limits and excess, giving as an example an outdoor telephone ringer belonging to the Pawlowskis, which he said could be heard 4 houses away.   He and Mr. Pawlowski began trading unpleasant comments.
Mr. Reilly interrupted, asking to be allowed to read the draft Resolution and saying he had never heard such a display in 10 years of working with the Board.  

Mr. Monti asked if Mr. Pawlowski intended to have his property line surveyed and staked out to avoid further disputes with his neighbor, and Mr. Pawlowski replied that he already has a survey, but he will have the line staked.  

Mr. Reilly read a draft Resolution.

Chairman Kamenstein suggested that Mr. Pawlowski use a maintenance-free material for his fence so that it won’t require upkeep, and Mr. Pawlowski responded that he had not chosen a fence yet, but he was leaning toward the type the Chairman described.  

Motion by:

William Monti

Seconded by:
Deidre McGovern

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted as requested, with specific requirements per discussion and agreement.

The Chairman closed the meeting.

Respectfully submitted,
____________________________

  Janice Will, Recording Secretary
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