ZBA Minutes

February 10, 2005

8 p.m., The Annex

MEMBERS PRESENT:
Peter Kamenstein





William Monti





Anthony Schembri

MEMBERS ABSENT:
Deidre McGovern 

Ronald Stewart

OTHERS PRESENT:
Gerald Reilly, Counsel

                                            Bruce Thompson, Building Inspector

Janice Will, Recording Secretary

Members of the Public

The Chairman set the next meeting for March 17, 2005.  

The minutes of the January 13, 2005 meeting were unanimously accepted. 

The Chairman announced that, as only 3 Members were present, a unanimous decision would be required for any application to be approved.  Any parties who would rather have their applications heard by a full Board would have the right to postpone their appearance until the next Board meeting at no additional cost to them.

HEARINGS CONTINUED:

BA04-33 Amus, Nora and Todd (27 June Road) – Appeal – To overturn a decision by the Building Inspector (per Article XVII Section 250-108-A) dated May 3, 2004 determining that the proposed renovation of the applicants’ existing residence qualifies as construction of a new house, thus requiring construction of a new septic system.

Chairman Kamenstein noted receipt of a letter from Geraldine Tortorelli, attorney for the Amuses, requesting adjournment until the April hearing.  The Board agreed to hold the matter over until them.

BA04-54 DePaoli, Barbara (14 Front Street, Alfred Hoffman, Proprietor) – Area Variance – To decrease the minimum required side yard setbacks per Article V Section 250-15 in order to install a free-standing walk-in refrigerator in the southwest corner of the subject lot.  A variance of 20 ft. single and 49 ft. combined is requested (20 ft. single and 50 ft. combined/ required; 0.18 and 1.18 ft. combined/proposed). 

The secretary told the Chairman that Mr. Hoffman asked to have his application carried over for another month, and the Board agreed.

PUBLIC HEARINGS:

BA05-07 Thomson, Peter and Holly (13 Baxter Road/Meadow Lane) – Special Permit – For the construction and use of an accessory apartment consisting of approximately 615 sq. ft. in the attic of an existing garage per Article XIII Section 250-68.

The Chairman called on Peter Thompson, who explained that he bought his home in May of 2004.  He said there is room for an apartment over his 3-car garage, and he wants to have one for the mother’s helper who works for his family.

Helen Macko, Mr. Thomson’s architect, told the Board that the existing septic system was approved for 5 bedrooms and the house has only 4 bedrooms.

Chairman Kamenstein commented that no other house is very near the Thomsons’ house, and he asked how large the lot is.  Mr. Thomson replied that it consists of approximately 16 acres.

Ms. Macko stated that there will be no increase in the number of occupants on the Thomson property, as the mother’s helper currently lives in the house with the family.

Bill Monti said that the submitted drawing indicates that the proposed apartment will consist of 440 sq. ft., the addition equals 322 sq. ft., and the agenda listing gives the apartment size as 615 sq. ft.  He asked what figure would be correct for the size of the apartment.
Ms. Macko explained that a small addition to one end of the garage for enclosed stairs is included in the total figure.  
The Chairman asked if 615 sq. ft. would be correct.  
The Building Inspector explained that he had asked Ms. Macko to include the area of the second floor portion of the addition in the square footage of the apartment because it was to be heated.

The Chairman said the Special Permit would be granted for an accessory apartment of not more than 615 sq. ft. and does not call for expansion of the footprint of the garage.

When Anthony Schembri pointed out that the footprint will be expanded by the addition for the stairs, the Chairman said the Board would grant the Special Permit per submitted plans.

Gerald Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Anthony Schembri

Mr. Schembri:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Special Permit granted, as requested.

BA05-08 Jacobsen, Jon and Meriam (4 Maple Avenue, Purdys) – Use and Area Variances – For the construction of a detached 2-car garage with storage above on a non-conforming lot with pre-existing, non-conforming use (single-family residence in GB district) per Article IV Section 250-11 and Article V Section 250-15.  The following variances are requested:

· Use variance to permit expansion of the existing, legal, non-conforming use by adding a garage.

· Decrease street frontage from 120 ft. to 97 ft. (a variance of 23 ft.).

· Decrease side yard setback from 20 ft. to 4 ft. (a variance of 16 ft.).

· Decrease combined side yard setbacks from 50 ft. to 15 ft. (a variance of 35 ft.).

· Decrease front yard setback from 35 ft. to 20 ft. (a variance of 15 ft.).

· Decrease lot width from 150 ft. to 92 ft. (a variance of 58 ft.).

· Decrease minimum lot size from 40,000 sq. ft. to 11,305 ft. (a variance of 28,695 sq. ft.).

· Increase the maximum permitted floor area ratio from .30 to .35, (a variance of .05).

Erik Jacobsen, the applicant’s brother and an attorney, addressed the Board.  He said that his brother’s neighborhood is in a business zoning district, although all of Maple Avenue is residential, except for the lumber yard at one end.  He stated that all the other houses have garages, and he added that his brother wants to build a garage on the lumber yard side of his property, leaving an area of grass between the house and garage and shielding his property from the lumber yard.

Mr. Jacobsen said the proposed garage will not increase traffic, it will be consistent with the neighborhood in appearance, and there is no other place on his brother’s lot to put it.  He said his brother needs the garage for his truck and cars, as well as children’s toys, patio furniture, etc., and it will be no larger than necessary.  He added that the garage will not only not have a negative impact on the neighborhood, it will be an improvement because it will provide storage for items currently left outside on his brother’s property.

Chairman Kamenstein explained that the Jacobsen house faces Maple Avenue, and Lakeland Lumber is next door.  He said he agreed that the garage would not impact any other house on Maple Avenue and would help shield his property from the lumber yard.  

The Chairman commented that the submitted drawings for the garage illustrated a style that he did not think would be compatible with the neighborhood, and he asked if the garage will be finished in a way that is compatible with the house.  

Erik Jacobsen said that is the goal.  Jon Jacobsen said he intends to paint the garage to match his house.  

Chairman Kamenstein commented that a barn-like garage would not be compatible with the Jacobsens’ neighborhood.  

Erik Jacobsen said the roofline will be constructed to match that of the house.

The Chairman stated that the proposed garage is substantial relative to the size of the lot, so it is important that it be compatible with others in the neighborhood.  He added that he understood the Jacobsens’ desire to shield their home from the lumber yard.

Jon Jacobsen said he, too, would want it to fit in.

The Chairman said the roofline and color of the garage should be very compatible with the house, and Mr. Monti agreed.

Mr. Schembri asked what the plans are for the second level of the garage.  Jon Jacobsen said he wants the space for storage, adding that he has very limited space available in his house.

Chairman Kamenstein asked Mr. Jacobsen if he has any intention of ever turning the second floor of the garage into an apartment, and Mr. Jacobs assured him he does not.

Mr. Monti asked if there would be electricity in the garage, and Jon Jacobsen said he wants at least a light on the garage and maybe an electric opener.  
Mr. Schembri asked what prevents locating the garage further away from the side yard line, and Erik Jacobsen responded that his brother wants to keep an area of grass between the house and garage to help maintain a residential appearance.

Chairman Kamenstein said he agreed, adding that building the garage closer to the lumber yard chain-link fence will look best and have the greatest shielding effect.  He stated that there would be no benefit to anyone if the Board were to ask Mr. Jacobsen to move the garage closer to the house.

Mr. Monti asked if a permit for a new driveway cut will be needed.

The Building Inspector, Bruce Thompson, said Mr. Monti raised a good point.  He stated that the Jacobsen drive is currently graveled.

Mr. Monti suggested that the Jacobsens will need a larger driveway opening.

Mr. Thompson said a larger opening might not be needed, but the driveway will require shifting to the right.  He said Mr. Jacobsen should speak to the Highway Superintendent.

The Chairman said consultation with the Highway Superintendent regarding any change in the driveway would be made a condition of granting the Resolution.

Mr. Schembri asked about the 8 ft. x 16 ft. shed shown on the plans as attached to the rear of the new garage.  Jon Jacobsen explained that he wants it for ease of access to his children’s bicycles, his lawn mower, etc. 

Mr. Schembri commented that the garage will be large.  When the Chairman said it will not be as large as the Gumbs garage, Mr. Schembri said he thought it would be close.

Mr. Monti pointed out that the situation is completely different, and the Chairman added that the Gumbs garage had an impact on the neighborhood, while the Jacobsen garage will not.

Erik Jacobsen stated that the garage will be near the lumber yard, but not near any houses.

Mr. Monti asked what kind of lighting Mr. Jacobsen wants for the garage.  Erik Jacobsen said he thought just a motion-sensitive light on the walkway.
The Chairman said the Board would insist that only downward-directed lighting would be permitted, and Mr. Jacobsen said that was fine.

Chairman Kamenstein went on to say that the Board would want the garage roofline and finishes to be compatible with the existing residence, subject to the approval of the Building Inspector.

Mr. Thompson said he would prefer conditions that are more specific, as things like color compatibility are subjective.  

The Chairman then said the garage will have to be painted the same color as the house, and the roofline is acceptable as per the submitted drawing.

Mr. Thompson stated that the drawing indicates vertical pine siding, which he said was not very specific but could be quite barn-like.  He asked for a more specific description of what could be used for the siding on the garage.

Chairman Kamenstein said he did not want the garage to look like a barn, and Erik Jacobsen said his brother intended to use painted ship lap.  The Chairman pointed out that, used horizontally, ship lap would be house-like; but, used vertically, it would be barn-like.
Jon Jacobsen offered to consider a different kind of siding.  The Chairman said he would only have to use the ship lap horizontally for it to be acceptable, and Mr. Jacobsen agreed.

Erik Jacobsen said they would defer to the Building Inspector for alternative materials, and the Chairman reiterated that horizontal ship lap would be fine.

Mr. Schembri said the Board should have all the specifics in hand before approving the application.
The Chairman suggested approving the application pending resolution of the issue of the appearance of the garage, rather than hold the application over for a month.

Mr. Reilly objected, stating that plans need to be approved by the Board of Appeals before they are submitted to the Building Department for a permit, and then the Building Inspector makes sure construction is in compliance with plans submitted with the approved variance application.  He pointed out that if different plans are submitted after approval of an application, the plans would not have been approved by the Board.

Chairman Kamenstein asked Mr. Jacobsen when he hoped to start building the garage, and Jon Jacobsen answered that he wanted to start as soon as possible, but there was no emergency.
The Chairman stated that he would give Mr. Jacobsen a sense of the Board.  After consulting with Mr. Monti and Mr. Schembri, the Chairman said the Board was inclined to approve the application in March, once specific plans have been submitted.

Mr. Jacobsen agreed to choose materials and a color that would be compatible with both his house and the neighborhood in general.

Mr. Schembri asked if Mr. Jacobsen intended to do any work on his house in the future.  He said his concern was that the new garage will be bigger than the house, so any addition to the house would require further variance applications.  He said it would be difficult to grant such variances, because the garage will max out the site.

Chairman Kamenstein said Mr. Schembri’s point was a good one, and he announced that the application would be held over until the March hearing.

BA05-09 Sakellis, John (519 Route 22) – Area Variance - To increase the maximum permitted length and area of signage on a building with a façade 36 ft. long in an NB zoning district and to allow a second sign where only 1 sign is permitted as of right per Article IV Section 250-12, Column E, #5.  A variance of 38 linear ft. and 61 sq ft. is requested (10.8 linear ft. and 21.6 sq. ft. permitted; 48 linear ft. and 82.48 sq. ft. existing/proposed) to allow the signage to remain as installed.  The signs measure 29 ft. x 1.75 ft. (front) and 19 ft. x 1.67 (side), respectively. 

Mr. Sakellis was not present.  The Chairman said the application would be carried over until March.

BA05-10 O’Leary, Richard and Elizabeth (637 Route 22) – Area Variance – To increase the maximum permitted floor area ratio in an R-1/2 zoning district for the construction of a 1 ½-story addition to an existing, non-conforming garage per Article IV Section 250-11.  The non-conforming lot is subject to R-1/4 bulk requirements per Article XIV Section 250-79 (A).  A variance of .04 is requested (.20 permitted; .22 existing/granted by BA03-08; .26 proposed).

The Chairman called on Rick O’Leary, who explained that he and his wife had been before the Board in 2002 to request variances for the same project.  He said they had essentially used up the F.A.R. variance granted then, and they need a little more to construct a studio above their garage.

Mr. Reilly said the O’Learys need a variance of .06, not .04, because the request must for the difference between the maximum permitted (.20) and what is needed (.26).
Elizabeth O’Leary said she had gotten a variance of .02 in 2002 and only needed .04 more, but Mr. Reilly said a variance of .06 was needed.

The Chairman asked if the O’Learys need a total of .06, but actually only .04 more than what was granted in the previous variance.

Mr. Reilly said he would be sure to put the correct figure in the Resolution.

Mr. Monti asked if the existing garage is structurally sound enough to support the proposed addition on top of it, and Mr. O’Leary replied that it is.

Mr. O’Leary explained that the flat garage roof needs to be changed any way, because water collects on it, so he wanted to incorporate the studio into the work to be done.  He added that the garage will look better with the proposed changes.

Mr. Monti asked if the O’Learys intend to reface the building, and Mr. O’Leary said they do.

Chairman Kamenstein said he assumed the garage would be finished compatibly with the O’Learys’ house.

Mr. Monti asked about lighting, and the Chairman said only a minimal amount of downward-pointing lights would be permitted on the outside of the garage.
Mr. Schembri noted that a hanging sign on the garage was included in the submitted drawings, and he said it would require another permit.
Mr. O’Leary said he had just put the sign in the drawing for appearances and would be willing to eliminate it.  

There were no further questions, and the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Anthony Schembri

Mr. Schembri:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area variance granted, as requested.

Chairman Kamenstein announced that the 2 remaining applications on the agenda would be taken out of order, as the Pezzillo application was likely to take a long time.
BA05-12 Monomoy Farm LLC (806 Peach Lake Road) – Special Permit - For construction and operation of a commercial boarding stable for up to ten (10) horses, including indoor and outdoor riding rings, barn, paddocks and groom’s quarters, per Article XIII Section 250-72.

John Arons, attorney for Monomoy Farm, stood to address the Board, and he introduced Dave Sessions, an engineer with Kellard.  Mr. Arons stated that the principals, Steven and Maureen Rattner, have purchased the Kraus property on Peach Lake Road, which consists of approximately 85 acres, including an old house that will probably be removed.  He said they plan to establish a modest horse boarding facility for which they will need a Special Permit.  Mr. Arons explained that the Rattners propose to construct an indoor riding ring, barn, outdoor ring and paddocks.  He stated that the work will be well outside any wetlands and buffer areas, and there will be no residence, so the commercial horse boarding facility will be the primary use of the property.

Chairman Kamenstein asked where manure will be stored, and Mr. Sessions replied that it will be kept behind the proposed barn.  When the Chairman asked if the groom’s quarters will be newly constructed, Mr. Sessions said that everything will be new, and he displayed a site plan.   

The Chairman stated that it is the Board’s policy to require a central station alarm system in the barn for any farm with 10 or more horses and for all commercial operations.  Mr. Arons said his clients were aware of the policy.

Mr. Schembri asked about the proposed groom’s quarters, and Mr. Sessions said he thought it would just be a 1-bedroom, 1-bath apartment.  Mr. Schembri asked if it will be for a single person or a family, and. Mr. Sessions said he did not know.
Chairman Kamenstein commented that the Special Permit would be granted contingent upon someone living on the farm, and Mr. Sessions agreed.  

The Chairman asked where hay will be stored, and Mr. Sessions replied that he thought it was to be stored in the upper level of the barn.  Chairman Kamenstein strongly recommended that hay be stored in a separate building for safety reasons, because hay is very combustible.  
Mr. Schembri asked if there are any plans for a residence on the property, and Mr. Arons said there are no such plans at present.  

The Chairman said the applicant mentioned possibly building a residence in the future; but, for the time being, the groom’s quarters would be the only residence.

Mr. Reilly asked if the groom’s quarters are described in the application, and Mr. Sessions pointed out the groom’s quarters on the displayed site plan (above the storage area attached to the indoor riding arena).  Mr. Reilly said plans should have been submitted for approval, and he told Mr. Sessions that the normal maximum size for groom’s quarters is 500 sq. ft.
The Chairman said the Resolution could include a condition that the groom’s quarters may not exceed 500 sq. ft.  

Mr. Sessions asked if that figure is for the entire habitable space, and Mr. Thompson said it is actually for the exterior dimensions of the living space.

Chairman Kamenstein said that if more space is wanted in the future, the applicant will have to return to the Board for larger groom’s quarters.

Mr. Schembri commented that 500 sq. ft. is a small space, and only 1 person will live there to monitor the entire farm.  
The Chairman said it would not be an uncommon situation, and he added that other employees would probably be there during the day.  When Mr. Schembri pointed out that if the 1 resident goes out in the evening or at night, no one will be there, the Chairman responded that most farms in North Salem have just 1 person in residence.  Chairman Kamenstein also said that is why the Board requires a central station alarm system for the barn.  

Mr. Schembri said the ZBA’s Special Permits were usually granted to farms that were also primary residences.

Chairman Kamenstein reassured Mr. Schembri that the Monomoy situation would not be unusual.

Mr. Monti asked if the property will be fenced, and Mr. Sessions answered that he thought so.  When Mr. Monti asked if there will be a gate at the entrance, Mr. Arons replied that any gate installed will comply with the Zoning Ordinance.  Mr. Monti asked if the gate would be electric, and Mr. Arons said he did not know, adding that it was unfortunate that Mr. Rattner could not be present at the hearing.
The Chairman said it should be noted that the applicants will not be encroaching on any wetlands and that the property is in an agricultural district.

Opening the hearing to public comments, the Chairman called on Katherine Daniels of 768 Peach Lake Road.  Ms. Daniels explained that she owns the small lot in front of the Monomoy property, and she said she is president of the North Salem Bridal Trails Association.  

Ms. Daniels asked where the wetlands on the Monomoy property are, and Mr. Sessions pointed out the wetlands area on the displayed site plan.  Mr. Sessions said the wetlands are mostly at the rear of the property, adding that the area had been delineated by Stephen Coleman (a wetlands specialist) recently.  

Ms. Daniels said it looked as though some trails had been drawn onto the site plan also, and Mr. Sessions responded that there is an existing private trail system.  Ms. Daniels commented that people have been using the trails for years.

Mr. Arons said his clients would not close the property off, and the Chairman added that Mr. Rattner had told him that he will allow the continued use of the trails and keep the land open for the local hunt also.  When Ms. Daniels said the trails on the Monomoy property are an important part of the trail system, Mr. Arons assured her that Monomoy Farm will be a good neighbor.
Linda Van Kooy of 8 Finch Road stated that she knows the Rattners and they are nice people.  

Chairman Kamenstein said Mr. Monti had just showed him where the Rattners’ Statement of Use mentions their intention to allow the use of the trails.

Josh Leicht of 768 Peach Lake Road said he questioned the statement that Monomoy Farm would have all new construction, because he had heard that an existing structure was being moved to the property.

The Chairman said there is a ring in town that is being re-roofed but not moved, and the Building Inspector said that ring is being disassembled and moved to an undisclosed location.  
Mr. Sessions said he believed that everything will be newly built at Monomoy Farm.

Mr. Leicht asked about lighting in the outdoor ring, and the Chairman replied that neither lighting nor any kind of amplified audio would be permitted, as the operation will not be commercial.
When Mr. Arons said it will be a commercial operation because there will be no primary residence, the Chairman said the groom’s quarters will be a residence.

Mr. Reilly pointed out that a groom’s quarters may not be considered a primary residence/use.

Mr. Thompson explained that the Auburn Group farm is commercial, even with 4 grooms’ quarters, because there is no residence as a primary use.  He said Monomoy Farm chose commercial status so the farm could be built without also building a house.  
Mr. Arons said Monomoy Farm will only be commercial to the extent that some of the horses boarded there will not belong to the Rattners.

Mr. Schembri said it seemed as though Monomoy Farm will be commercial but also not commercial.

Mr. Arons explained that there had been only 2 choices: accessory use to a residential primary use or commercial as a primary use.

Mr. Schembri asked what, if anything would be different, and the Chairman said all the requirements would be the same.

The Building Inspector explained that because construction of the groom’s quarters in the barn will create a mixed use, State building codes will have to be met which are stricter than the residential building code.  He went on to say that the requirement of site plan review by the Planning Board, formerly required for all commercial farms,  was changed to take into consideration the Ag and Markets law and its definition of a commercial horse boarding operation (which does not include riding academies).   At that time, the Statement of Agricultural Use was incorporated into the Special Permit application.  The Monomoy Farm Statement of Agricultural Use states that the operation will not include riding lessons/there will be no riding academy.
Mr. Schembri asked if the granting of the Special Permit would be contingent upon the Statement of Agricultural Use, and the Chairman said it would.

Mr. Monti raised the subject of Old Salem Farm having a section of property belonging to the State on its property, and he asked if there might be a similar situation on the Monomoy property.

Mr. Arons said the survey shows the property line. 

When Mr. Monti asked if the paddocks, proposed to be placed right at the edge of Peach Lake Road, might be on State property, Mr. Sessions said no.  Mr. Monti explained that he wanted to be sure there would not be a problem in the future with intrusion on a State right of way.
Mr. Sessions said the paddock area is already cleared land, and all that will be added might be a fence along the front and back.  He added that he was sure care would be taken to keep to the owners’ side of the property line.
Noting there were no further questions, the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Anthony Schembri

Mr. Schembri:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Special Permit granted, as requested.

BA05-11 Pezzillo, John J., and Michele (12 Finch Road) – Area Variance – To decrease the minimum required front and rear yard setbacks in an R-4 zoning district for the construction of a new single-family residence per Article IV Section 250-15.  A northern front yard setback variance of 31 ft. (75 ft. required; 44 ft. proposed), a southern front yard setback variance of 2 ft. (75 ft. required; 73 ft. proposed) and a rear yard setback variance of 29 ft. (100 ft. required; 61 ft. proposed) are requested.

The Chairman explained for the benefit of the public that the Pezzillos had previously applied for an appeal of a decision by the Building Inspector that lots they own had merged into one.  After research by their attorney and by the ZBA’s counsel, it was determined that the subdivision where the Pezzillos’ property is located is a legal one, albeit one formed prior to the establishment of a Planning Board in the Town, and the Pezzillos lots were not automatically merged.

Michael Sirignano, attorney for the Pezzillos, said they wish to build a 3200 sq. ft. house. He explained that because of the property‘s unique configuration and legal history, they face a peculiar need to apply for variances.  He said there are roads on 3 sides of the parcel, which have been determined to be 2 front yards and a side yard.  Mr. Sirignano described the variances requested.

Chairman Kamenstein stated for the record that the roads described by Mr. Sirignano are “paper” roads. Mr. Sirignano said that was true, but they have legal significance.  

Mr. Sirignano said the Town considers that the Pezzillos’ property runs to the center of the roads; which, if they were to take that position, would lessen2 of the variances requested by 15 ft.

Pointing to Princeton Drive, Mr. Reilly said that if Mr. Sirignano was right that the roads exist in perpetuity, his clients’ property could not extend into the middle of them, because others would have the right to use the roads as well.
Mr. Sirignano said the application did not consider that the property lines are in the middle of the roads, adding that the Town Assessor had redrawn the property lines to the center of the roads without his clients’ consent.  He stated that if it was the Town’s position that the property went to the center of the road, the variances would be less severe.

Mr. Sirignano explained that Yale Drive is a front yard (southern) because the proposed house will face it, and Princeton is a northern front yard.
The Chairman said he needed clarification of the location of the Pezzillo property, as there is currently no 12 Finch Road.  He asked Mr. Sirignano to explain the Pezzillo property’s location in terms of the existing lots on Finch Road.  

Mr. Sirignano said the Pezzillo property is west of the Van Kooy property (8 Finch Road).

Returning to his explanation of the variances and positioning of the proposed house, Mr. Sirignano said it could not be constructed any further from the rear yard line because the Health Department had insisted that the septic system be placed at the western (front) end of the lot.   Displaying a map of the subdivision with many little lots, he stated that the Pezzillos have merged lots 59 through 90 into a single tax lot.  He said that because of the paper roads, the Pezzillos cannot just expand over the lines.  Mr. Sirignano said they have Health Department approval for a 5-bedroom house, although they proposed to build one with 4 bedrooms.  He said their attractively-designed, modest home would not have any impact on the neighbors.  
The Chairman said he did not see how the Pezzillo property could be #12 Finch Road if it is northwest of the Van Kooy property.  

Mr. Sirignano explained that the address numbers are determined for emergency response purposes and do not always appear to follow a logical order.
The Chairman asked what the distance is between the proposed house and those of existing neighbors.

Mr. Sirignano stated that the Pezzillo house would be 73 ft. off the Van Kooy property line, and 61 ft. from the Clark line.  He added that the Clark house would be 75 ft. from the line except that the Clarks had gotten a variance to build a garage that is only 57 ft. from the property line.  He said the Van Kooy house is on the farther one of their 2 lots, the lot on the other side of the Pezzillos’ also belongs to them, and so the next neighbor would be Robert Troles.
The Chairman asked if Mr. Sirignano would claim that the next-door Pezzillo lot is a buildable lot, and Mr. Sirignano said he didn’t believe anything else.

Mr. Monti said it would have been much more helpful if Mr. Sirignano had provided a fully integrated map with all the neighboring lots and the houses on them, and Mr. Sirignano responded that illustration of the applicants’ property is what is required by the Zoning Ordinance.  He added that he could not have the neighbors’ lots surveyed.  
Chairman Kamenstein asked if it was the Pezzillos’ intention to develop the other lot, and Mr. Sirignano replied that his clients had obtained the land so that perhaps their children could build on it.
The Chairman said he was concerned about maintaining the character of the neighborhood, because the Pezzillos plan to build a house on 1.5 acres in an R-4 zone.  He said that if 3 or 4 houses were built on similarly small lots, it would certainly effect the neighborhood.

Mr. Sirignano said the substandard size of the lot is not an issue and no variance is needed to build on it.  He stated that what may happen in the future would have to be dealt with based on individual circumstances in the future.

Mr. Reilly said he disagreed, and he asked if Princeton Drive is the one that divides the 2 Pezzillo parcels, who else would have the right to use Princeton Drive.   Mr. Sirignano said Linda Van Kooy, Robert Troles, and possibly Thomas Clark would.

Mr. Reilly said the Clarks would not have an easement right, but Mr. Sirignano said he thought they did.

Mr. Reilly said he believed the only way to eradicate an easement would be if the same person owned the property on both sides of the road.  He said that if no one else has an easement right to a road and the Pezzillos own property on both sides of the road, the road could be extinguished.

Mr. Sirignano said the lot the Pezzillos want to build on is an island, surrounded on 3 sides by roads that have legal existence in perpetuity.  He said the roads could not be ignored to take more area for a lot.  
Mr. Reilly said the Town had erred in selling part of Lake Drive to Mr. Troles, because they never owned it in the first place.  
Chairman Kamenstein asked how the Town could have sold roads they did not own, and Mr. Reilly said it had been a mistake.  He explained that Mr. Troles had wanted to make certain he had clear title, and so the Town had cooperated without doing the in-depth research done in the instance of the Pezzillos’ appeal.  
The Chairman said another issue is that other people’s lots have frontage on the same road.

Mr. Reilly said that if the same person owns property on both sides of a paper road, the road disappears.

Mr. Sirignano said that if Princeton Drive opened onto a Town Road, Mr. Reilly might be right, but it doesn’t.   He also said it was conceivable that a small house could be built on the Pezzillo’s lot on the other side of Princeton Drive without requiring variances.

Mr. Reilly said the remaining Pezzillo property consists of 3 parcels of far less than 4 acres each.  He asked Mr. Sirignano if he thought the ZBA could limit building on the other lots as a condition of granting the current variance request.

Mr. Sirignano said no, because the application is only for the one lot, and the ZBA doesn’t have jurisdiction over the land not included in the current application.  He reiterated that it was possible that a house might be built on the other Pezzillo parcels without applying for variances.
Mr. Schembri said much had been made of acknowledging the paper roads in the subdivision.  He also suggested that the Pezzillos were using the paper roads as shields; because, once the Pezzillo driveway is put in, Lake Drive would be rendered useless. 

Mr. Sirignano said his clients have an easement right across all roads in the subdivision, and so their driveway may cross Lake Drive at the proposed point.

Mr. Schembri said that, by virtue of what the Pezzillos plan to do with their driveway, Lake Drive will never come into existence, and the neighbors would need to construct a bridge over the Pezzillos’ driveway.  
Mr. Sirignano said the driveway would merely create an intersection with Lake Drive, which could be passed through.  
Mr. Schembri said Mr. Sirignano and the Pezzillos were laying the groundwork for mayhem in the future, because there would be easements and driveways crisscrossing all over Lake Drive.
Mr. Sirignano said future neighbors would either propose projects that meet  zoning requirements or they would have to apply to the Board of Appeals who could then determine whether or not mayhem would occur.  Mr. Sirignano said his clients should not be limited at present by concern for unknown future issues.

Mr. Schembri said the ZBA is charged with thinking as far ahead in the future as possible in order to make sure that their decisions are in the best interests of the entire area.  
Mr. Sirignano said the situation is unique and the 2 Pezzillo lots on Princeton Drive do not abut, because Princeton Drive runs between them.

Mr. Schembri said that if the roads exist, they should be observed and not traversed by driveways.   
Mr. Sirignano said the Pezzillos have also merged lots 177 to 209 and the proposed driveway is all on their property. 
Mr. Schembri said that the 2 Pezzillo parcels and the path of their planned driveway would make it impossible for Lake Drive to ever become what it was represented to be.  

For clarification, Mr. Sirignano said lots 59 to 90 had been merged into one parcel and lots 177 to 209 merged into another parcel.  He stated that the Pezzillos were actually giving up more rights than either the Van Kooys or the Troleses who could still sell off individual little lots.
Mr. Monti asked why not use Lake Drive as access to the Pezzillo parcel instead of the convoluted arrangement proposed that takes out Lake Drive.

Mr. Sirignano said the drive is to follow the existing travel way as closely as possible in order to avoid unnecessary tree-cutting, grading, etc.

Mr. Monti asked why not build Lake Drive and use it as a road to the Pezzillo property, and   
Mr. Sirignano said that would not be any better than the proposed driveway.

Mr. Monti suggested paving Lake Drive and making it an actual road.

Mr. Sirignano said people wouldn’t like it and it would create more of a disturbance in the neighborhood, adding that it is a fictious road.

Mr. Monti asked if the other roads are real, and Mr. Sirigiano said in that they separate lots, they have significance.
Mr. Monti said it was confusing to say that some roads are real and others are not.

Mr. Reilly said that the Board’s prior decision stated that there was no merger of lots because the subdivision predates the formation of the Planning Board and so does not fit the merger statute in the Town Code.  He said he believed it was possible that one way a paper road disappears is when an applicant owns property on both sides of it.  Mr. Reilly said the Board could consider this and go on from that point to consider the future of the Pezzillos’ other lots.  He said the dissolution of a paper road between 2 lots was a different issue than the merger issue.  
The Chairman said the ZBA was not in a position to determine that Princeton Drive has been extinguished, because such a decision would have to be made by a court of law.

Mr. Reilly said the point could be argued, and the ZBA may consider it.

Mr. Schembri said he did not understand how the driveway could cross Lake Drive if Lake Drive is not the Pezzillos’ property.

Mr. Reilly said they have an easement that allows them to do so.  He also stated that Princeton Drive is a different issue unless someone else needs access to it.
Regarding location of the driveway, Mr. Sirignano said it was the Building Department’s call and a separate issue from the variance request.

Mr. Schembri commented that the Assessor put the property lines in the middle of the roads which Mr. Sirignano does not agree with, and he asked who pays taxes on the roads.

Mr. Sirignano reiterated that he would have applied for lesser variances for the Pezzillos if he believed the property lines go to the middle of the road, but instead had requested the full variances he believes are necessary.  He added that he did not know that anyone’s tax assessment had increased.

The Chairman called on Steve Bobolia of 64 Dingle Ridge Road, who read a letter that he had also submitted to the Board.  Mr. Bobolia’s letter described his belief that the Planning Board has jurisdiction ahead of the ZBA in this case.  He said the Town Board may authorize the Planning Board to approve development of previously filed plats when at least 20% of the lots are unimproved.  Regarding the paper roads, Mr. Bobolia said the other property owners have the right to use them in order to get to major streets (Finch Road); but, if they don’t need to use them/they don’t provide access to major roads, they do not have easement rights.  Other property owners can get together to give up their easement rights and the streets will disappear/ no variances will be required.  He suggested that the application should at least be carried over until March.

Tom Clark of 4 Surrey Lane was next to speak, first introducing his wife, Nancy.  (The Chairman acknowledged receipt of a letter from the Clarks.)  Mr. Clark said he felt the spirit of the law was being violated.  He stated that everyone in the neighborhood has at least 4-acres lots.  He said he believed it would be wrong to allow the Pezzillos to build on a 1.5-acre parcel, and he said he thought the ZBA needed to consider the Pezzillos’ long-term plans for all of their 5-6 acres.  Mr. Clark said he’d be happy to have them as neighbors but does not want 3 houses built on 5 acres, because it would devalue the neighboring properties.  
Dan McNamee of 35 Dingle Ridge Road pointed out an error in the calculation of the rear yard setback variance required, explaining that it was 39 ft. and not 29 ft. as stated on the agenda.  He said he thought the Pezzillos should combine more of their property to create a lot closer to 4 acres in size as that is what the neighborhood is zoned for.

Nancy Clark said she was confused.  She asked, if the lots are assessed to the middle of the road, don’t they then adjoin.

Chairman said the Assessor had made the adjustment to the tax map all on her own, but it is not necessarily the Town’s position.   
Mr. Reilly said it is the Town Attorney’s position.

The Chairman said that if an applicant owns the road and no one has an easement, he would agree that the lots would be merged.

Mr. Sirignano said the issue had already been resolved by the Board.   He said it was curious that the Town Attorney would agree with the Assessor, because the Town had sold part of Lake Drive to Mr. Troles.

Mr. Reilly said the Town Attorney acknowledges that the sale of part of Lake Drive to Mr. Troles was a mistake.

Mr. Schembri said he was concerned and felt the Board needs to consider the future.

The Chairman said the Board could grant the current variance application if they choose to, and they would not be obligated to grant additional variances in the future.

Nancy Clark said if the Pezzillos want to break up their property in such a way, they should build a smaller house that would be more appropriate for a smaller lot.

The Chairman said variances had been granted in the past for houses that did not conform to the size of their lots.  Once the initial variances were granted, the applicants would have to conform to the bulk requirements of the zone in which their property was located, even though their lot was smaller.  Chairman Kamenstein said one house won’t change the character of the neighborhood, but additional houses could do so.

Mr. Clark expressed his belief that this is what would happen.

The Chairman said each application is viewed separately and does not set a precedent for future actions.  
Nancy Clark said even one house would change the character of the part of the neighborhood where she lives.

Mr. Clark said uncertainty about the Pezzillos’ other parcels was a valid reason to postpone the ZBA’s decision.

Dan McNamee asked why, if the Pezzillos only plan to build one house, they were putting it in a corner.

The Chairman stated his opinion that the matter would not be resolved this night, but at least the matter of the roads had been settled.

Mr. Reilly said that was not so.  He stated that the non-merger of the lots had been settled, because the subdivision predates the formation of the Planning Board, but he was not sure about the Pezzillos’ plans to take sections of the paper roads.  He said they call their lot an island with roads on three sides of it, but he did not know if that was correct or not.  Mr. Reilly said Mr. Bobolia had raised a very significant issue about the paper roads when he said that, if no one else has the need or a right to use the roads,  the ZBA has the right to consider conditioning approval of the variances on making the lots more conforming in size than they currently are.  Mr. Reilly said he thought the Board could consider doing this.
Mr. Sirignano said Mr. Reilly was relying on 2 unsubstantiated hypotheticals: (1), that the Assessor was right when she arbitrarily re-drew the lines on the tax map; and (2), that other people do not have rights to the paper roads. Regarding Mr. Bobolia’s point about subdivision law, Mr. Sirignano said it would only pertain if the entire plat were under single ownership and at least 20% were not developed.  He stated that the Pezzillos do not have control of the entire subdivision, and more than 20% of the area is developed.
The Chairman said he was not interested in taking away the Pezzillos’ right, but it would be necessary to investigate to determine whether or not there are alternative ways to access Finch Road and if that would lead to abandonment of the paper roads and merging of the Pezzillos’ 2 lots on either side of Princeton.

Mr. Sirignano said the consent of all property owners in the subdivision would be required to apply to the Planning Board.  He said the ZBA needs to focus on the impact of the single proposed house, which he said would have minimal impact on the neighborhood.  He said the house would be closest to the Clarks’ property, but the Clarks had been granted a variance for an addition to their home, and their house was less than 75 ft. from the property line/closer to it than the Pezzillos’ proposed house would be.  Mr. Sirignano said the only people to address the Board about willingness to cooperate in eliminating the paper roads (the Clarks) had been people who do not have lots on the subdivision plat.  He said there had been no demonstration of any adverse impact on the neighbors by the Pezzillos’ proposal, and he stated that unfounded fear of what might happen on other parcels in the future had no place in the processing of the current application.
Mr. Clark said it was unreasonable to build a house in the corner of a 5-acre property.  Mr. Sirignano argued that it is not a 5-acre parcel.
Mr. MacNamee asked who the 3 affected neighbors would be, and Mr. Sirignano replied that they would be Ms. Van Kooy, Mr. Troles and the Pezzillos.   

Mr. MacNamee asked if Ms. Van Kooy and Mr. Troles had been approached to see if they would have an issue with ceding access to the paper roads so the Pezzillos might merge their 2 parcels, and Mr. Sirignano said the Pezzillos had not cared to do so.

Mr. Clark said he thought the Pezzillos wanted to sell their other parcel and make money.

Mr. Sirignano said the subdivision existed when the Clarks bought their property and received a variance to build less than 75 ft. from the property line shared with the Pezzillo property.

Mr. Schembri said that if the roads exist, he did not see the hardship presented to the Board.  He asked why the Pezzillos couldn’t build a house on their parcel without a variance, adding that 3200 sq. ft. is not so modest in size.

Mr. Sirignano said that after testing various sections of the lot, the Health Department had determined that the septic system could only be put in the front of the lot, dictating location of both the house and the driveway.  He stated that the house could not be built any farther from the property line than 61 ft, and could not be built any narrower than the 30 ft. width proposed.
Mr. Schembri asked if Mr. Sirignano was offering that as a hardship, and he commented that sometimes a lot is not large enough for the house desired.  He said that the proposed  septic field with 100% expansion does not fit on the site for the house as designed.  

Mr. Sirignano said the size of the septic system is not the problem, only its location is.  He added that making the house narrower would cause it to be unlivable.

Mr. MacNamee asked if the septic system could be piped under the road and the field put on the Pezzillos’ other lot.

Chairman Kamenstein said the Pezzillos would have to choose to do that, and they consider the parcels 2 separate lots.

Mr. Sirignano said that no matter which way the proposed house is turned, it will still require variances.

Mr. Schembri commented that the Pezzillos were forcing the building into a rectangle, and the septic field is a part of the situation.  He said he did not see it as a hardship but rather as a lot not large enough for the house wanted, and he added that the lot needed to be enlarged somehow.  
Mr. Sirignano said the septic field was only determining where the house could go, not the size of the house.  He stated that even a 3-bedroom house would still need area variances, and moving the septic field off site would not help.  

Mr. Schembri stated that fewer variances might be necessary if the septic were off site.  He said that if the lot were of a different configuration or size, perhaps no variances would be needed.  He said the Pezzillos have the ability to combine the 2 parcels.  Mr. Schembri said it was his opinion that Mr. Sirignano was trying to play both sides of the coin, using the road as a crutch to separate the 2 lots, but also trying to force a house into an area divided by the road.  
Mr. Sirignano said his clients are not obligated to increase the size of their parcel, and they want to build a single-family house on it.  

The Chairman pointed out that a unanimous decision in favor of the variances would be required by a 3-member Board, and he did not think that was likely.  He suggested it would be better to hold the matter over.  

Mr. Sirignano said Mr. Schembri had suggested that the Pezzillos would have to make their lot bigger, but it is a legal, buildable lot at 1.5 acres.

Mr. Schembri said he merely felt that the hardship presented was not justifiable.

Mr. Sirignano said he thought the hardship was unavoidable, but Mr. Schembri responded that there had been occasions in his profession as an architect, when he had come to the conclusion that a lot in its shape was not buildable.  He said he thought the Pezzillo house should be down-sized.

Mr. Sirignano said the Health Department had determined that it is a buildable lot and the Town recognizes it as a buildable lot.  He stated that even a smaller house would require variances.  He went on to say that he could understand a suggestion to downsize a 7500 sq. ft. house, but the suggestion to down-size a 3200 sq. ft. was arbitrary and capricious.  
Mr. Monti asked Mr. Reilly if he thought Mr. Bobolia’s points were valid, and Mr. Reilly said he didn’t think so, but he would look into it.  
The Chairman suggested again that the matter be held over until March, adding that he would leave the public hearing open.

Mr. Sirignano said the public hearing could be closed and the Board would await advice from legal counsel.

Mr. Schembri reminded the Chairman that not all neighboring property owners had been heard from.  

The Chairman pointed out that there only are 3 property owners in the subdivision: Ms. Van Kooy, Mr. Troles, and the Pezzillos.

Linda Van Kooy of 8 Finch Road raised her hand, saying she wanted to know if anybody who wanted to could use the road between her property and the Pezzillos’ property.  

Mr. Sirignano said anyone who lives in the subdivision could use it.  When Ms. Van Kooy asked if the Clarks could use it too, Mr. Sirignano replied that they could.

Mr. Clark stated that 3 out of 4 property owners would gladly give up their rights to use the roads, but Mr. Sirignano responded that, unless unanimous, the point was moot.

Chairman Kamenstein announced that the public hearing would be left open, and he closed the meeting.

Respectfully submitted,

______________________________

   Janice Will, Recording Secretary
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