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OTHERS PRESENT:
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Janice Will, Recording Secretary

Members of the Public

Chairman Kamenstein called the November 18, 2004 Town of North Salem Zoning Board of Appeals meeting to order.

The Chairman set the next meeting for December 9, 2004.

The minutes of the October 14, 2004 meeting were unanimously accepted. 

Chairman Kamenstein announced that, as only 4 Board members were present, any parties who would rather have their requests heard by a full Board would have the right to postpone their appearance until the next Board meeting at no additional cost to them. 

HEARING CONTINUED:

BA04-33 Amus, Nora and Todd (27 June Road) – Appeal – To overturn a decision by the Building Inspector (per Article XVII Section 250-108-A) dated May 3, 2004 determining that the proposed renovation of the applicants’ existing residence qualifies as construction of a new house, thus requiring construction of a new septic system.

The Chairman stated that the Board was in receipt of a letter from the Amuses’ attorney requesting an adjournment until January as the Amuses were in discussions with the DEC and DEP.  He said the application would be carried over until the next meeting.

BA04-48 Gumbs, Kenneth and Listman, Patricia (12 First Street) – Area Variance – To decrease the minimum required rear yard setback in an R-1/2 zoning district in order to permit construction of a detached 3-car garage per Article V Section 250-15.  A variance of 14 ft. is requested (35 ft. required; 21 ft. proposed).

Chairman Kamenstein stated that members of the Board had made site visits and that Anthony Schembri had recused himself from voting on the application.

William Monti said he wanted to see a drawing of the proposed garage relative to the house, and Mr. Gumbs pointed it out on the revised drawings submitted.  Mr. Monti asked if the stone wall at the end of the driveway would be removed, and Mr. Gumbs said it would.

The Chairman asked if the garage would be below the current grade, and Mr. Gumbs answered that it would.  The Chairman asked if the garage would be constructed to look like the house, and Mr. Gumbs replied that he intends to put new siding on his house to match the siding on the garage.

Ronald Stewart commented that he felt convinced that the size of the proposed garage would not be in the spirit of the neighborhood.  He suggested that, as only 3 Board members would be voting, Mr. Gumbs would be better off waiting until the next meeting.

Chairman Kamenstein said he had forgotten that, as Mr. Schembri was recusing himself, a 3-Member vote would have to be unanimous for the Variance to be granted.  He said Mr. Gumbs should wait until the next meeting.

Addressing Mr. Stewart, Mr. Gumbs pointed out that the Purdys Post Office garage is quite large, as is the barn of one of his neighbors.  He said his proposed garage would not exceed the allowable lot coverage.  Mr. Gumbs also stated that he could move the garage in 14 ft. further from the rear property line to where he would not need a variance, but he thought it would be more noticeable then.  

Mr. Stewart said the proposed garage would be huge, and Mr. Gumbs already has a 2-car garage.  Mr. Gumbs said his existing garage is only for 1 car.  Mr. Stewart advised Mr. Gumbs to wait until December for a vote by the ZBA members, adding that he was only trying to be honest with Mr. Gumbs.

Patricia Listman Gumbs commented that the garage would look bad if it were moved forward 14 ft.  Mr. Gumbs added that it would be more visible, and he would not be obligated to put in additional windows to try and make it look nicer.

Mr. Stewart stated that the garage seemed disproportionately large.  He said he realized that if the Gumbs’ moved it forward, he would have no say about it at all, but he would have to vote the way he felt.

The Chairman said the ZBA should consider that the garage would have a less negative impact on the neighborhood if the Variance were granted, and the Board could require that it be built to match the house, require plantings to screen it from view, etc.  Otherwise, he pointed out, Mr. Gumbs could do whatever he wanted to.  

Mr. Stewart said neither choice was a good one, but the ZBA is obligated to try and uphold the character of the neighborhood, and some neighbors had objected to the garage.  He commented that the garage would be quite large. 

Mr. Gumbs said one of his neighbors had written a letter to the Board, objecting to the proposed garage, but they had not come to the meeting.  He said his house could not even been seen from the house of the person who wrote the letter.  Mr. Gumbs said the other neighbor who expressed concern about the effect of the garage on his view, has garbage behind his house which is visible from the Gumbses’ house.  Mr. Gumbs showed the Board a photograph of this neighbor’s yard.  Mr. Gumbs stated that his other neighbors supported his Variance request, and he added that he had included more windows to make the garage look less commercial.

Mr. Stewart commented that the Gumbses’ neighborhood is a community of modest homes on modest lots.  Mrs. Listman-Gumbs said 3 of their neighbors have large detached garages.  Mr. Stewart said he understood that the Gumbses may be permitted to cover that much of their lot, but he could not support ZBA approval of the Variance.

Asked for his opinion by the Chairman, Anthony Schembri said the Board was grappling with the law.  He stated that Mr. Gumbs has the right to build the garage on his property.  He said the question was whether the Board would be improving or compromising the neighborhood by allowing the garage to be built within the setback, and setting a precedent as well.  Mr. Schembri said it was his opinion that the property would depreciate if the garage were moved forward, and he said he was certain that Mr. Gumbs would build the garage one way or another.

Chairman Kamenstein stated that the Board’s position has always been that their decisions do not set a precedent.  He added that, in the event that the Board voted to grant the variance, he did not see that it would set a precedent either.

Mr. Gumbs expressed concern that, if he waited to return to the December meeting, the ground would freeze and he would be unable to begin construction of the garage.

Mr. Stewart said that while the ZBA says they don’t set precedents, in actuality every time an applicant appears before them, examples of similar circumstances are offered.  He stated that, in practice, the Board has always heard that others had done things the applicants sought to do.  He added that the ZBA has tried to be a user-friendly Board, but whatever they decide comes back as a precedent, whether that is what they want or not.  

The Chairman said he was concerned that if the Board were to deny the application, Mr. Gumbs would build something that will look worse; and, with no restrictions or conditions imposed by the Board, it will have a worse effect on the neighborhood.  He added that the neighborhood would be better served by granting the variance, with conditions attached.

Mr. Stewart asked Mr. Gumbs how he would feel if all his neighbors built 6-car garages, and Mr. Gumbs replied that, to him, it would mean they enjoyed the same sort of recreational activities that he and his family do.   

Mr. Stewart commented that First Street is attractive, and he thought its character would be changed by the construction of 6-car garages.  Mr. Gumbs said he disagreed, but he had changed the building plans to make the garage look more like a barn and blend in with the neighborhood letter.  He added that he wanted to improve the landscaping of his property also.

Mr. Monti asked if the garage could be scaled back some, but Mr. Gumbs said he needed all the room for his boat, trailer, and truck. 

Mr. Stewart asked the Building Inspector if it was correct that Mr. Gumbs could build the garage if he moved it forward, and Mr. Thompson replied that, if he met the setback requirements, he could.  Mr. Stewart commented that it seemed like a great deal of lot coverage to be permitted.

Mr. Gumbs said the prior Assistant Building Inspector had checked the coverage percentages, and told him he could build on up to 25% of the lot, so he would certainly be able to build the garage.

Mr. Stewart asked if the garage would be located straight up his driveway, which is next to his house. Mr. Gumbs answered that the depth of the garage would be blocked from view on the left side by trees and on the right side by the hill and the house.  

Mr. Stewart said he was concerned about how the garage would look from the street, and Mr. Gumbs replied that his neighbors would only be able to see the front of the garage as they passed, unless they were to walk right up the driveway.  He agreed that the neighbor behind his property would be able to see the roofline of the garage, and he said he intended to replant some trees at the rear of his property that had fallen down in a storm.

Mr. Stewart protested that the garage would be very large, and Mr. Gumbs countered that it would be less noticeable to the community if he pushed it back into the rear setback, although it would not change the view of his neighbor to the rear.

Mr. Monti asked again why the garage could not be downsized somewhat, and Mr. Gumbs explained that in addition to his truck, boat and its trailer, he also has another trailer for camping.

Mr. Stewart commented that what was being called a garage would actually be a storage building for numerous vehicles.  Mr. Gumbs said that was correct, as the law requires him to screen the boat, trailers, etc. from view.  He added that he could not screen them with trees, because his neighbor to the rear lives uphill and would still be able to see them.  

Mr. Stewart then asked what could be done to cover or disguise this large building.

Chairman Kamenstein pointed out that the way the back of the garage is to be lower than the front, trees planted along the rear and on the neighbor’s side would screen it to some degree.

After checking the Zoning Ordinance and conferring with Mr. Schembri, the Building Inspector announced there was a problem with the proposed building coverage.  He said that while 25% development coverage is permitted in an R-1/2 zoning district, only 10% building coverage is allowed.  For the Gumbses’ lot, that would be approximately 2200 sq. ft.  The total square footage of the house and the proposed garage would be 2900 sq. ft.  

Mr. Reilly stated that if a different variance were now needed, a new public hearing notice would have to be posted.

The Chairman said it was unfortunate that Mr. Gumbs had received incomplete information from the previous Assistant Building Inspector.  He suggested that Mr. Gumbs meet with Mr. Thompson and said the matter would be held open until the next meeting when he hoped everything would be resolved.  He stated that if Mr. Gumbs needed to file a new application, there would be no additional charge to him.

The Chairman announced that the next item on the agenda (Pezzillo) would be heard last, as it was likely to take some time.

BA04-52 Parlato, Ronald (agent for Thomas Mottola, 4 Hilltop Drive) – Area Variance – To increase the maximum permitted height of a fence in a front yard for the construction of 2 stone piers for the support of a gate, per Article VI Section 250-22.  A variance of 3 ft. is requested (4 ft. permitted; 7 ft. proposed).

Don Rossi, attorney for Mr. Mottola, explained that his client was requesting a variance for two 7-ft. pillars to support a security gate.  He said the gate had been designed to be attractive.

Chairman Kamenstein asked how far from the road the gate would be, and Mr. Rossi replied that it would be approximately 30 ft. back from the road.  Ronald Parlato, agent for Mr. Mottola, explained that the gate would be built to have room for a truck to pull off the road and turn around in front of it.

Mr. Monti asked where the gate was to be built.  He said he went to 4 Hilltop, and there was nothing going on there.  Mr. Rossi explained that while the property address is 4 Hilltop, the work is actually taking place at Keeler Lane.

The Chairman asked if the rest of the fence or wall would require a height variance, and Mr. Rossi answered that it would not.

Mr. Monti asked if a power gate would be built, and Mr. Parlato explained that there would be an underground hydraulic system.

Mr. Schembri asked if the gate would be illuminated, and Mr. Rossi answered that there were no plans for illumination.

Chairman Kamenstein said the Board needed to know whether or not lighting would be installed.  Mr. Parlato asked if a Variance would be necessary for lanterns.  The Chairman explained that it would be better for the applicant if the Resolution did not include a stipulation that there be no lighting of the gate.  Mr. Parlato said Mr. Mottola might want to have some kind of lighting.

Mr. Rossi pointed out that if lights were wanted for the tops of the pillars, another Variance would be required, because only the 7 ft.-height of the pillars was included in the current application.  He suggested placing lights on the face of the pillars if lighting were desired.

Gary Savitsky, architect for the project, said he thought they should plan to put the lights on top of the pillars, but Mr. Reilly reminded him that a new variance application would be necessary in that case.

Mr. Schembri said sconces on the front of the pillars or ground lights aimed up at the pillars would eliminate the need for another variance and would look better than lights on top of the pillars.

Mr. Monti asked if the Keeler Lane entrance would be the only entrance to the property, and Mr. Parlato responded that the 2 entrances on Hilltop would be closed.  He added that part of the landscaping plan included planting a 150 ft.-stretch on a neighbor’s property so that no trees in the area would have to be cut down.

Chairman Kamenstein said the pillars might be illuminated, but not with light fixtures on top of them, which would require another variance any way.

Mr. Rossi asked to have reference to sconces incorporated into the Resolution, but the Chairman said it would not be necessary, as the Board would not restrict Mr. Mottola’s right to have illumination at the gate.  He agreed to mention that lighting would be permitted as long as no lighting fixtures were placed on top of the pillars.

The Chairman noted there were no further questions and closed the public hearing.  

Mr. Reilly read a draft Resolution.

The Chairman reminded Mr. Reilly to include phrasing to the effect that lighting would be permitted, but not on top of the pillars.  Mr. Monti asked Mr. Reilly to include the fact that the entrance will be on Keeler Lane, because the application was not clear about that at all.

Mr. Thompson explained that the confusion over the location of the entrance was due to the fact that 2 separate lots had been merged recently, and the street address had remained 4 Hilltop because that was the lot that had had a house on it (house was demolished by Mr. Mottola for the construction of his new house).

Motion by:

William Monti

Seconded by:
Ronald Stewart

Mr. Schembri:
Aye

Mr. Monti:

Aye

Mr. Stewart:

Aye

Chairman:

Aye

Area variance granted, as requested.

BA04-53 DePaoli, Barbara (14 Front Street, Alfred Hoffman, proprietor)  – Area Variance – To increase the maximum permitted length and area of signage on a building with a façade 31ft. long in a GB zoning district per Article IV Section 250-12, Column E, #5.  A variance of 11 linear ft. and 22 sq ft. is requested (9.3 linear ft. and 18.6 sq. ft. permitted; 20 linear ft. and 30 sq. ft. existing/proposed) to allow the signage to remain as installed.

Alfred Hoffman was called on.  He explained that he had replaced the former sign over the door of the store with 3 signs that are the same size (in total) as the old one.

The Chairman commented that the new signage did not seem egregious, and he added that the sign over the HyGrade market is larger.  There were no questions, and he closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

Ronald Stewart

Seconded by:
William Monti

Mr. Schembri:
Aye

Mr. Monti:

Aye

Mr. Stewart:

Aye

Chairman:

Aye

Area Variance granted, as requested.

BA04-54 DePaoli, Barbara (14 Front Street, Alfred Hoffman, Proprietor) – Area Variance – To decrease the minimum required side yard setbacks per Article V Section 250-15 in order to install a free-standing walk-in refrigerator in the southwest corner of the subject lot.  A variance of 20 ft. single and 49 ft. combined is requested (20 ft. single and 50 ft. combined/ required; 0.18 and 1.18 ft. combined/proposed). 

Mr. Hoffman said that while the Building Inspector had some concerns, he would like to have the walk-in refrigerator.

Chairman Kamenstein asked if the back yard is open, and Mr. Hoffman replied that it is.  When asked if there is a refrigerator in the yard now, Mr. Hoffman answered that there is not, but there once was one.

Mr. Thompson told the Board that he had asked Mr. Hoffman to mark off the proposed location for the refrigerator so that NYSEG could look at the situation in terms of accessing a utility pole in the corner.  He added that no utility truck could fit into the yard even now, but NYSEG said they just need 5 ft. of access around the pole.

Mr. Hoffman said that NYSEG had told him that 3 ft. would be sufficient.

The Building Inspector said another concern is that the proposed location of the refrigerator is within a couple of feet of the outside stairs to the second floor of the building, and 2 rear exit doors would be compromised by the walk-in refrigerator also.  Mr. Thompson said he had suggested moving the refrigerator closer and altering the existing stairway to make the unit both safe and accessible.

The Chairman asked how large the yard is, and Mr. Hoffman replied that it is 16 ft. wide and 20 ft. long.  The walk-in refrigerator is 8 ft. x 12 ft.  Mr. Hoffman explained that NYSEG had not said there is a specific space requirement, but they asked for 3 ft. of clearance.  

Mr. Schembri looked at the submitted survey and said the area is approximately 14.5 ft. wide and 75 ft. long.  The Chairman said he didn’t see the problem.

Mr. Thompson said the 75 ft. measurement is from the curb and does not take into consideration a parking space that is present, garbage containers, etc.   He stated that the yard is already very tight.  He said he would like to see the application held open for a month while alternatives are looked into.  He added that the necessary variance might prove to be less than originally asked for, but it won’t be more.

Mr. Schembri asked if Mr Hoffman objected to placing the unit against the building.  Mr. Hoffman said he would actually prefer it, but his landlord does not want to go to the expense of moving the stairway.

The Chairman asked if the walk-in refrigerator is an essential to his business, and Mr. Hoffman responded that it is the most essential piece of equipment.  

Chairman Kamenstein suggested that if the landlord was aware of the ZBA’s concerns about safety and Mr. Hoffman’s need for the refrigerator, he might reconsider.  Mr. Hoffman said it was possible.  He added that the current plan would leave aisles 4 ft. wide and 5 ft. wide in the yard.

Mr. Thompson reiterated his concern that the stairs would not be safe.

The Chairman asked Mr. Hoffman to inform the landlord that the ZBA is taking the word of the Building Inspector that a safety issue exists, and they would like to see the walk-in refrigerator set against the building.

Mr. Schembri asked if moving the unit farther inward for NYSEG’s access to the utility pole would make the situation in the yard worse, and Mr. Thompson said it would actually improve it.  Mr. Schembri said he thought accessibility of the utility pole was very important.  He said, as an example, that if there was a power problem with the pole, Mr. Hoffman’s refrigerator would also be out of power, and NYSEG workers would have to stand on top of it to work on the pole.  

Mr. Monti asked about safety requirements for walk-in refrigerators, and Mr. Hoffman said they are equipped with safety locks so that no one can become locked inside.  When Mr. Monti commented that access to such a unit would need to be controlled, Mr. Hoffman said he planned to keep the refrigerator locked, as much to protect his meat as for public safety.

The Chairman recognized Nicole Zonana, who owns the building at 2 Cross Street, which abuts one side of the yard behind 14 Front Street.  Ms. Zonana said she did not understand exactly where Mr. Hoffman intends to place the refrigerator.

Chairman Kamenstein said the Board did not know, as they were requesting a different location from the one originally proposed.  He expressed concern about noise from the refrigerator.  

Mr. Hoffman stated that the compressors are usually on top or on the sides of such a unit.  He said he had requested information about how many decibels would be heard, but he had not received such information. He said he has 5 to 6 compressors in his store, and they do not disturb any one.

The Chairman asked Mr. Hoffman to please find out how much noise the new unit would make.  He said the application would be held over until December.

Mr. Schembri asked Mr. Hoffman to stake out the location of the walk-in refrigerator once it had been decided.

BA04-51 Pezzillo, John and Michele (12 Finch Road) – Appeal/Interpretation - Applicants seek a determination that the subject property is a separate building lot and has not merged with their neighboring lots, contrary to a determination by the Building Inspector, and request an interpretation of the zoning map and the Zoning Ordinance, per Article XVII Section 250-108 (A and B). 

The Chairman announced that the Board was in receipt of several letters regarding the Pezzillos’ application, none of which were in support of the application.

Michael Sirignano, attorney for the Pezzillos, presented copies of a Memorandum of Law and  a List of Exhibits.  He described a subdivision, filed with the Westchester County Clerk in 1929, creating 227 lots and five roads.  He said his clients had purchased their property in this subdivision in January of 1998.

The Chairman commented that there had been neither a zoning ordinance nor a planning board in 1929.  

Displaying a copy of the subdivision map, Mr. Sirignano indicated the property purchased by the Pezzillos in 1998 and 2 small lots purchased from the Town in 1999.

Chairman Kamenstein asked if the Town had considered the 2 lots to be separate lots, and Mr. Sirignano replied that it did.  

Mr. Monti asked if all the 227 lots had been owned by a single person or corporation, and Mr. Sirignano answered that that was correct, although they had always been kept in large blocks.  He added that each deed references them by lot number to the 1929 subdivision map.  

The Chairman asked if the lots were taxed individually or as merged units.  Mr. Sirignano said by way of the definition of the roads, at some point in time the Town Assessor had begun assessing the lots by group.  The Chairman said he meant to ask if the lots had been individually taxed by the Town in the past.  Mr. Sirignano said they had, but not necessarily according to the lots on the 1929 subdivision map.  

Mr. Monti asked if there would have been 227 individual tax bills for 227 separate lots, and Mr. Sirignano replied that the lots were deeded in groups.  When Mr. Monti asked if there were 227 different deeds, Mr. Sirignano answered that there were not, although the lots are mentioned individually within the deeds and could be sold that way.  

Returning to the subject of the 2 lots sold by the Town to the Pezzillos, Mr. Sirignano said the Town referenced Lake Drive and Yale Drive as a means of locating the property on the Map of Properties Showing In Rem Parcels.  He explained that the parcel the Pezzillos want to build on is bordered by Yale, Lake and Princeton Drives, and consists of approximateloy 1.5 acres.  

Mr. Sirignano said the Department of Health had approved the Pezzillos’ plans to build a 5-bedroom house there.  When the Pezzillos applied for a Building Permit, the Building Inspector determined that, because the 125 lots are in common ownership, they were effectively merged.  

Chairman Kamenstein asked if Mr. Sirignano was saying that the Building Inspector did not recognize Princeton Drive.

Mr. Reilly said it is not that Princeton Drive does not exist, but that the lots are merged.  He explained that the lots are merged because they meet in the center of the road, and the Pezzillos own the lots on both sides of Princeton Drive.   He told the Board that, in the past, the Town had sold part of a road to Robert Troles for $50 with a Bargain and Sale Deed.  He stated that it later turned out that there is no indication that the Town ever owned any of the roads.  Mr. Reilly said the Town should have sold the road portion as a Quit Claim Deed.  He said the issue is whether or not there is a merger of the lots on either side of Princeton Drive, adding that if the lots are merged, the Pezzillos will have 1 building lot where they thought they had 2.

Mr. Sirignano stated that it does not matter who owns the roads, because his clients have right of access along any of them.  He said the closing off of the upper section of Lake Drive (sale to Robert Troles) should never have occurred, and his clients have a right to put a driveway right through the closed section of the road.  

Mr. Sirignano said it was being suggested that the Pezzillo lots be merged, essentially, with the snap of a finger.  Referring the Board to Exhibit 15 (Lot Line Revision map of the Troles property), Mr. Sirignano said the sale of the section of Lake Drive to Mr. Troles had required an application to the Planning Board for the lot line adjustment, a Town Board resolution approving the sale, a permissive referendum in order to effectuate the sale, approvals from the Highway Department and the Tax Assessor, and filing of the map with the County Clerk.

The Chairman said the Town thought it owned Lake Drive, adding that one cannot sell or give away something that one does not own.

Mr. Reilly said it was his understanding that the Town had made a mistake in giving a Bargain and Sale deed.  He said that, although Mr. Troles owned lots on either side of Lake Drive, he had wanted to make certain that the merger would not be questioned in the future.  The Town accommodated him by selling him the section of the road.  Mr. Reilly said it has since come to light that there is nothing of record to indicate that the Town ever owned the roads or that they were ever dedicated.  

Mr. Stewart asked who does own the roads, and Mr. Reilly said they had been owned by the original developer.  When the developer deeded parcels to buyers, the deeds never included the roads.  

The Chairman said he would take this to mean that the Town owns the road, but Mr. Reilly said it does not.  He said the roads were planned as part of the 1929 map, re-subdividing the original 1926 subdivision.  Mr. Reilly said the Town has not accepted ownership of the roads, and the Assessor had explained to him that the only way the Town would have accepted ownership is if the roads had been assigned block and lot numbers.

Chairman Kamenstein asked how the Town could have sold part of a road to Robert Troles if they did not own it.  Mr. Sirignano directed the Board to the Town’s first zoning map, dated October 23, 1939 (exhibit 16).  He pointed out that the subdivision roads appear on the map, as well as on the 1947 and 1987 maps.

Mr. Schembri asked who maintains the roads, and Mr. Reilly explained that they are paper roads.

Mr. Sirignano showed the Board the Pezzillos’ 5 separate tax bills for their properties in the subdivision (exhibit 19).  The Chairman asked if the Pezzillos receive a tax bill for the paper roads, and Mr. Sirignano responded that they do not.  He said any road that is not assessed to any private owner is automatically considered to be publically owned.  He explained that, after the Troles lot line adjustment, the Assessor amended the tax map to bring the lot lines to the center of the roads 8 to 10 months ago.  He said it is irrelevant who owns the roads, and the Town ackcnowledges that they exist.  He said the issue is whether or not there is an automatic merger without either the Pezzillos or the Town doing any thing.  Mr. Sirignano explained that municipalities have the power to adopt merger clauses within their zoning ordinances.  If such a clause is not adopted by a town, there is no automatic merger by mere co-ownership of abutting, substandard lots.  He stated that 250-79 (C) of the North Salem Zoning Ordinance only applies to subdivision maps approved by a Planning Board, and the 1929 subdivision map was filed before the Town had a Planning Board.  Mr. Sirignano said that even if there were an automatic merger doctrine in New York, the Pezzillos still would not have merged lots because they are not abutting but are separated by roads.

Chairman Kamenstein said the issue was that the Building Inspector said 2 of the Pezzillos’ lots (separated by Princeton Drive) are merged.  Mr. Sirignano said the Building Inspector’s letter of August 2004 is not clear about exactly which lots he considered to be merged.

Mr. Stewart asked if the Pezzillos could pursue subdivision of their property, but Mr. Sirignano said the lots are already separate.

Mr. Reilly said the Pezzillos would then require setback variances to build on any of the lots.  He said he wanted to request that the matter be put over for a month so that he would have time to respond to Mr. Sirignano or agree with him.  Mr. Reilly stated that the issue is significant and has precedential value, and he thought it was important to take time to make the right decision.  

The Chairman commented that, in the past, both the ZBA and the Town Board had taken the position that lots of common ownership not separated by a road are considered merged.

Mr. Reilly referred to a memo from Roland Baroni, Attorney for the Town, addressing approximately 5 different property situations in the Town, in which he stated that each situation is unique.  Mr. Reilly said he and Mr. Baroni neither agreed nor disagreed with Mr. Sirignano.   He said it was his opinion that the fundamental underpinning of zoning law is to get rid of non-conformity, whether a non-conforming use, a non-conforming lot or a non-conforming building, and that is accomplished by conforming, i.e., merging.  He said that  case law cited by Mr. Sirignano seems to say something different; however, each case deals with an area of law called single and separate ownership which developed in the Second Department over 50 years ago so people would put 2 non-conforming lots in different names.  The issue was always whether there was a merger.  The Court of Appeals said after 50 years that, the Second Department notwithstanding, there is no such thing as a common law single-and-separate ownership.  There either is a statute or there is not.  Mr. Reilly said that Mr. Sirignano’s opinion is that there is no statute regarding mergers in North Salem, therefore there is no merger of the Pezzillos’ lots.   Mr. Reilly said his opinion is that Mr. Sirignano may be right; but maybe, because of the wording of the statute and its conformity to Town Law, that is in effect a merger statute law that just gives the exceptions.  He said he would like time enough to brief the Board and copy Mr. Sirignano to avoid such difficulties in the future.

Mr. Sirignano stated that the way to effectuate public policy is to adopt a statute, which the Town attempted with Section 250-79 (C) of the Zoning Ordinance, but each of 3 scenarios in that section all use the words, “in a subdivision approved by the Planning Board” (the Pezzillo property is in a subdivision that pre-dates the formation of a Planning Board in North Salem).  He stated that there is also no automatic merger in NYS law, and those two points are the basis for his position

The Chairman said Mr. Reilly would be given the opportunity to respond to Mr. Sirignano’s points.  He opened the hearing to public comments.

Richard Levinson of 113 Dingle Ridge Road asked if the original 227 lots in the subdivision had been merged into 5 parcels, and the Chairman replied that at one point in time they had all been considered separate lots but now there is some common ownership.  

Mr. Sirignano said that the lots were not merged, but the Tax Assessor had, for some reason, moved the lot lines to the center of the roads.  When Mr. Levinson asked if it was his assertion that there are some 200 lots, Mr. Sirignano said that his clients and their neighbors could sell as many of their lots individually as they wanted.  He admitted that the lots would not be buildable.

The Chairman explained to Mr. Levinson that it was Mr. Sirignano’s position that although groups of the lots are adjoining, there has been no merger, and so they could be sold separately even though they could not be built upon.

Mr. Levinson asked where the Pezzillos planned to build their house and what setbacks would apply.  Showing Mr. Levinson the subdivision map, Mr. Sirignano explained that the Pezzillos proposed to build a house on lots 59 through 90.  

Mr. Levinson said he did not understand how, if the lots are not considered to be merged, a 5-bedroom house could be built on 40 lots. Mr. Sirignano stated that it is because the lots pre-date creation of the Planning Board.  The Chairman added that there are numerous examples in Town of houses being built on non-conforming lots because the lots pre-date the current Zoning Ordinance.

Mr. Levinson asked if, before 1932, 227 houses could hypothetically have been built on the 227 lots.  The Chairman said he thought so, suggesting that perhaps that was how Vail’s Grove and Pietsch Gardens came to be developed.  After 1932, the Planning Board would have been consulted, and they would or would not have approved such a subdivision.

Mr. Levinson asked if that meant that the subdivision map filed with the County is valid, and the Chairman replied that that was Mr. Sirignano’s position, because the subdivision pre-dates formation of the Planning Board.  Mr. Levinson said the Pezzillos’ plans do not conform with the subdivision plan either, as they want to build a house on 40 lots.

Mr. Reilly said he and the Building Inspector had told the Pezzillos that they had to merge more of their property to form a lot that conforms with the 1987 Zoning Code.  He explained that Mr. Sirignano’s position is that the Pezzillos’ lots are not automatically merged because a road is present.  Mr. Reilly said that if the Board agrees with Mr. Sirignano, the Pezzillos will be back before the ZBA to request area variances.  

Mr. Levinson said he wanted to know if the 40 lots the Pezzillos want to build on are already merged.  Mr. Reilly said they are, and Mr. Sirignano said they aren’t.

Cate Tynan of the North Salem Open Land Foundation asked, if the Pezzillos believe none of their lots are merged yet, will they have to apply to merge the group on which they want to build a house.  Mr. Sirignano said there is no automatic merger on lots where there is no activity, but building a house will cause the lots to merge.

Mr. Levinson said he thought it seemed arbitary that people might build a house across lot lines, and then the lots would be considered merged, but other lots would still be considered separate.  The Chairman replied that some of the lots are separated by streets.  He said that if the Town acknowledges that these roads exist (even if they are “paper” roads), they will be valid separations between lots and will probably not be considered merged from one side of a road to the other. 

Mr. Levinson asked what setbacks will apply if the roads prevail, and Mr. Thompson answered that as unimproved lots, R-4 setbacks would be required.  Mr. Reilly explained that variances would be needed to permit building.

Mr. Schembri said he thought it would be useful if, by the next meeting, it could be determined how many actual building lots could be carved out if the area were to be totally developed.  Mr. Sirignano said his clients were only making application for one 1.5-acre parcel.  He reminded Mr. Schembri that in 1929 there was no planning board, no subdivision regulations, and no zoning code that set minimum area requirements.  Mr. Schembri said he wanted to know what kind of building lots could be created now.  

Chairman Kamenstein said that variances would be required, and Mr. Reilly said he thought what people really wanted to know was what the Pezzillos’ intentions are for their property.  He added that they will certainly have to come back to the ZBA for variances, and people in the neighborhood have the right to ask questions of applicants.

Mr. Levinson asked Mr. Sirignano if he agreed that R-4 setback requirements will apply, and Mr. Sirignano replied that he did not know.  He added that it would depend on whether or not the roads separating the lots are determined to exist and whether or not any merger exists.

The Chairman told Mr. Levinson that those were the issues before the Board, not the granting of variances for construction of any type of dwelling.

Mr. Sirignano said he thought that at the time of his determination about the Pezzillos’ property, the Building Inspector had not been aware that the 1929 subdivision map was not approved by a Planning Board.  The Chairman agreed with Mr. Sirignano.

Mr. Monti said it appeared to him that the Pezzillos have 4 separate parcels, 3 of which they might be able to build on.  The Chairman said the Board should not try to guess what the Pezzillos’ intentions are.

Carol Goldberg of 22 Wallace Road asked if the Pezzillos couldn’t be asked what their intentions are, and the Chairman pointed out that the Pezzillos were represented by counsel who was speaking for them.  Ms. Goldberg commented that if the Pezzillos only want to build 1 house, people would be less concerned, otherwise there was fear that something was up.  Chairman Kamenstein said it was up to the Pezzillos to choose whether or not to disclose their plans.

Mr. Sirignano said he took exception to the negative connotation of the phrase, “something’s up”.  He asked if people weren’t entitled to use their property to the fullest extent allowed by the law.  

The Chairman next called on Bill Evans of 4 Finch Road.  Regarding the paper roads, Mr. Evans asked if a permit would be needed to create real, paved roads.  The Chairman said he thought permits would be necessary for any tree-clearing, and a highway permit would be needed also.

Mr. Thompson said properties are exempt from the need for permits when tree-clearing is in conjunction with construction of a house.

Mr. Evans said he knew of an instance when many trees had been cleared for a road, and he was told that it was for a house, but there was no house, no Building Permit and no road.   The Chairman said clearing trees for a house without a Building Permit was not a matter for the Board to deal with.

Dan MacNamee of 35 Dingle Ridge Road asked if the Pezzillos would be allowed to build a house on a 1.5 acre lot in an R-4 zoning district.   The Chairman said it would probably require multiple variances.

Mr. Sirignano stated that size and positioning of the house might reduce the need for area variances.  

Mr. MacNamee expressed concern that, if the Pezzillos get permission to build a house on the 1.5-acre parcel, they might then be able to build 2 more houses on the remaining parcels.  The Chairman said that was possible but not the issue at hand.  

Mr. Sirignano said the current issue is not the effect on the neighborhood.

The Chairman noted there were no further questions or comments and said the Board would hold the matter over.  Then he closed the meeting.

Respectfully submitted,

Janice Will, Recording Secretary
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