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Members of the Public

Chairman Kamenstein called the May 13, 2004 Town of North Salem Zoning Board of Appeals meeting to order.

The Chairman set the next meeting for June 10, 2004.

The minutes of the April 8, 2004 meeting were unanimously accepted. 

Chairman Kamenstein announced that, as the continued hearing would probably take a fairly long time, he was reversing the order of the agenda and the Board would hear the new applications first.

PUBLIC HEARINGS

BA04-15 Hammersley, Alexandra and Paul – Special Permit – To amend existing Special Permit BA01-51 to permit a change in the method used to downsize the accessory apartment.  A condition of BA01-51 was to reduce the accessory apartment from approximately 2100 sq. ft. to approximately 1300 sq. ft. by removing walls on the first floor upon completion of construction of the applicants’ primary residence.  The applicants now seek to reduce the living area of the accessory apartment by removing the heating in an 820 sq. ft. area of the first floor.

Alexandra Hammersley explained that she wanted to keep the walls in the section of the accessory apartment that were to be removed because there were several built-in cabinets and shelves that would be useful for storage.  She stated that with the removal of the heating units, the apartment would still be reduced to approximately 1300 sq. ft. from the original 2100 sq. ft.

The Building Inspector, Bruce Thompson, told the Board that he had asked Mrs. Hammersley to apply for the amendment to her existing Special Permit because the floor plan will differ from that in BA01-51, and he felt there could be questions in the future.

Noting there were no further questions or comments, the Chairman closed the public hearing.

Gerald Reilly read a draft Resolution.

Motion by:

Ronald Stewart

Seconded by:
William Monti

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Stewart:

Aye

Chairman:

Aye

Special Permit amendment granted, as requested.

BA04-16 Freydberg, Irwin G. Jr. – Special Permit – For the keeping of up to three (3) horses in an R-4 zoning district per Article XIII Section 250-72.

The Chairman called on Mr. Freydberg, who explained that he wants to build a 3-stall barn approximately 75 ft. from one of the side lines of his property.  He said he would put in plants to screen the manure dumpster next to the barn, and he added that he would submit complete plans if the Special Permit was granted.

Chairman Kamenstein said he had made a site visit and had recommended concealing the manure dumpster from view.  

Lynn Consentino, attorney for Alex Betz and Mary Hanley owners of 250 Titicus Road and 1 Delancey Road, was called on.  She said she was not 100% certain of where Mr. Freydberg intended to have the barn built.  She said it appeared to be above an existing stone  foundation, but a lower section of Mr. Freydberg’s property had been staked.

Mr. Freydberg said he would invite Mr. Betz and Ms. Hanley over to his property to show them just what he planned.  He added that the orange stakes outlined something else.  

Ms. Consentino asked where Mr. Freydberg intended to put the paddocks.

Showing a tax map including his property to Ms. Consentino and Chairman Kamenstein, Mr. Freydberg indicated lower fields to the east and north of the Betz property.


Ms. Consentino said the barn would be quite close to the Betz property line.    

The Chairman said Ms. Consentino had misunderstood where the barn would be, adding that it was nowhere near or even in sight of the Betz house.

Mr. Freydberg said the barn would be 25 to 30 ft. towards his house from the stone foundation.  

When the Chairman asked for the distance from the barn to the Betz property line, Anthony Schembri looked at the survey and said the barn would be 110 ft. from the Betz property line, and 80 feet from the property line on the other side.

Ms. Consentino then said she would like additional screening for the paddocks.

The Chairman said the applicant could screen the paddocks if he wants to, but the Board would not require it.  He pointed out that Mr. Betz has a large structure between his house and the site of Mr. Freydberg’s paddocks.  The Chairman stated that there is no reason to screen paddocks and he considered the request unreasonable.  

Mr. Freydberg said he might consider screening the paddocks.  He also stated that he will not be putting the barn where an existing structure is (very close to the property line), but is moving it farther away from the Betz property to what he feels is the most reasonable location.

Ms. Consentino asked for the specific proposed location for the manure dumpster, and the Chairman replied that he had asked that Mr. Freydberg either not place it on the Betz side of the barn or screen it.

Mr. Freydberg commented that he would want the dumpster to be screened from view from his own house also.

Chairman Kamenstein said the dumpster should be contiguous to the barn; and, if placed on the Betz side, it must be fully screened.

Ms. Consentino asked if odor from the dumpster will be screened.

The Chairman said that odor should not be a problem as Mr. Freydberg will only have 3 horses.

Ms. Consentino said her clients would like 2 existing sheds on the Freydberg property to be removed, and the Chairman said the ZBA could not require such removal as a condition of a Special Permit.  

Ms. Consentino said Mr. Freydberg was also requesting a Variance to relax the side yard setback from 150 ft. to 75 ft. for the barn.  

Mr. Reilly responded that such a setback reduction does not require a Variance, and the Chairman added that it is within the ZBA’s authority to reduce the setback from 150 ft. to 75 ft. without a Variance.

Mr. Thompson added that the ZBA may reduce the setback to the normally required setback for an R-4 zoning district.

Ms. Consentino said there would be 5 structures on Mr. Freydberg’s property, including the 2 sheds right near the Betz property line.  She added that the sheds are falling apart, and her clients were concerned for the safety of their children who play nearby and would be curious about the sheds.

Chairman Kamenstein said he understood Ms. Consentino’s point, but the ZBA is not responsible for the protection of viewshed or neighbors’ children.  He stated that Mr. Freydberg is a responsible person and had mentioned that he might take down one of the sheds as he has to look at them also.  The Chairman pointed out that the sheds are pre-existing and were not erected by Mr. Freydberg.  He stated that the Board could not ask Mr. Freydberg to remove the sheds, and he added that the Betzes should talk to Mr. Freydberg about any concerns they have.

Ms. Consentino asked if fly-predators could be made a condition of granting the Special Permit.

The Chairman commented that as the Board had relaxed the setback, this was not an unreasonable request and would be beneficial to the Freydbergs also.

There were no further questions, and the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by:
Ronald Stewart

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Stewart:

Aye

Chairman:

Aye

Special Permit granted, as requested, with specific requirements per discussion and agreement.

BA04-17 Rhuda, Kenneth A. Jr. – Area Variance – To decrease the minimum required front yard setback for construction of a covered front porch and deck extension per Article V Section 250-15.   The non-conforming lot is subject to R-1/4 bulk requirements per Article XIV Section 250-79 (A).  A variance of 12 ft. is requested (30 ft. required; 31 ft. existing; 18 ft. proposed).

The Chairman called on Mr. Rhuda, who explained that he needs to replace his roof any way, so he thought the covered porch and deck extension would also make his house look nicer.

No one had any questions or comments, and the Chairman closed the public hearing.

Mr. Reilly read a draft Resolution.

Motion by:

Ronald Stewart

Seconded by:
William Monti

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Stewart:

Aye

Chairman:

Aye

Area Variance granted, as requested.

HEARING CONTINUED:

BA04-13 Murphy, Ruth – Area Variances – For the construction of a new single-family

dwelling in an R-1 zoning district per Article V Section 250-15.  The non-conforming lot 

is subject to R-1/4 bulk requirements per Article XIV Section 250-79(A).  The following

 variances are requested:

· Decrease the rear-yard setback by 5 ft. (30 ft. required, 42 ft. existing, 25 ft. proposed);

· Decrease the separate and combined side-yard setbacks by 10 ft. (15/30 ft. required, 5.5/20.5 ft. existing/proposed);

· Increase the maximum permitted development coverage from 25% to 26% proposed (existing development coverage = 16%);

· Increase the maximum permitted building coverage from 10% to 15% proposed (existing coverage = 13%);

· Increase the maximum permitted floor area ratio from .2 to .37 proposed (existing F.A.R. = .13).
The Chairman announced that the Board was in receipt of a packet of letters in support of Ms. Murphy’s application.  He stated that the Board members had made a site inspection on the previous weekend, visiting the neighbors to the northeast (southeast) and northwest (southwest) to view the site from their porches.  He said the Murphys had put up a balloon from the roof of the existing cottage to demonstrate the height of the proposed new house and also staked out the perimeter of the house.

Ruth Murphy read a prepared statement, saying that neither her proposed house nor the proposed deck would be the tallest, the widest or the largest in Bloomerside.  She stated that the Co-op board had twice approved her plans, and her house would be an asset to the community.  She said that, as members of a cooperative, the neighbors had a right to disagree but the board had made a decision they believed to be in the best interests of the community as a whole. Mrs. Murphy stated that she had made modifications to the height of the house twice, narrowed the walkway and reduced the depth of the house, adding that the approval process had been long and expensive.  She thanked the ZBA for their time.

Chairman Kamenstein stated that in the past, the ZBA has always relied on the Co-op boards’ opinions.  He said it was unfortunate that, despite the Bloomerside Co-op board’s approval, the neighbors in opposition did not go before the Co-op board to make their position very well known.  He said the ZBA had received numerous letters in opposition to the Murphy application and in support of it.  The Chairman commented that while the ZBA may be the ultimate legal forum other than the court system, it is not the way the ZBA has handled things in the past.  He said the Board does not want to solve squabbles among neighbors.  Chairman Kamenstein stated that the Bloomerside Co-op owns the land and their determinations should be the ultimate determinations as to what is permitted, as long as no zoning and building laws of the Town and the State are violated.  He said the opposing residents had put the Board in a difficult position, and one they were not happy to be in. The Chairman said the ZBA likes everyone to leave feeling all parties have been given a fair shake.  He said that whatever the outcome, the Board’s decision will have been based on a balance of interests.  He commented that in the future when the Bloomerside Co-op board approves something, they need to be very certain a similar situation won’t arise again.  He stated that the ZBA relies on the Co-op Board to represent the members of the Co-op.   

Ronald Stewart was the next Board member to speak.  He agreed that the situation was difficult and he said that, historically, the ZBA has relied upon the Bloomerside Co-op board to manage.  He pointed out that Bloomerside is, technically, a seasonal community.  Mr. Stewart said that if the ZBA is forced to become involved, issues will be raised with regard to parking, septic systems, surveys and the seasonal taxes currently paid by residents.  He said the ZBA has respected Bloomerside Co-op as a self-governing entity in the past.  Mr. Stewart stated that the Co-op may need to develop rules for building, but involving the ZBA could mean trouble for them.  He said that Bloomerside is a co-op, and its board’s decisions should stand.  He warned that the Co-op residents cannot have the ZBA for some issues and not all, and he added that the ZBA should not be asked to overrule the Bloomerside Co-op board.

Ray Znidarsich of 29 Lakeside Drive was called on.  Mr. Znidarsich stated he was a neighbor of the Murphys and had served on the Bloomerside Co-op board in the past.  He said he hated to see the ZBA have to deal with Co-op problems and issues.  He added that the majority of shareholders realize that nearly every lot in Bloomerside has some kind of problem, and if those problems are pursued, the entire community could be shut down.  Mr. Znidarsich said the Co-op board is working to maintain and preserve the community and the lake.  He stated that in the future, the Co-op board should endeavor to manage things in the Co-op on their own so that the Town will not need to intervene.

Chairman Kamenstein commented that the ZBA has had no problems with Bloomerside in the past.  He added that if the ZBA is forced to become involved, they will have to apply the Town’s standards.

Nora Slivinsky of 66 Cove Road was next to address the Board.  She said that she and others who object to the Murphys’ plans had had many discussions with the Co-op board, but the board had still approved the Murphys’ application.  Mrs. Slivinisky said the Co-op board had implied that those against approval of the application could take their opposition to the ZBA. 

The Chairman said the ZBA is the next to last court of last resort, the last step being the filing of an Article 78 proceeding which is decided by a judge.  He added that people are entitled both to oppose an application and to state their objections, but the ZBA would prefer to let the Co-op work things out.  Chairman Kamenstein commented that he could not remember another instance of so many disparate forces within the Co-op.   

Paula Krupp of 69 Cove Road said she and others had raised their objections to the Co-op board 3 times.  She accused the Co-op Board of procedural misconduct and said they seemed to be distinctly pro-Murphy.  She said the Murphys’ proposed septic plan is not up to State and County standards.  Mrs. Krupp stated that the Co-op board had ignored legitimate concerns of other residents by approving the Murphys’ application twice, revising the procedure, and approving it again.

Chairman Kamenstein said the ZBA was not in a position to comment on the actions or deliberations of the Bloomerside board, as they had not been present at the meetings.  He added that approval or rejection of the septic system would be up to the Westchester County Department of Health, adding that if it is not approved, the Murphys will not be able to get a Building Permit.  The Chairman stated that the ZBA has always assumed the Bloomerside board has done things in a forthright manner.  He said that if that cannot be correctly assumed and the ZBA cannot rely on the Co-op’s judgment, then the ZBA will have to fully enforce the zoning code.

The Chairman called on Thomas Whyatt, attorney for the Krupps and the Humbergs.  Mr. Whyatt said he agreed with the ZBA members that the current issue should not have needed to come to them for arbitration if the Bloomerside Co-op and its board could be relied upon to govern themselves fairly.  On the other hand, if the ZBA is faced with a decision (and unless the applicants ask for more time to work with their neighbors), they must follow State laws as well as the Town code in making that decision.  Mr. Whyatt stated that the North Salem Code would not permit the ZBA to approve the Murphys’ application.  He sited the increases in F.A.R., building coverage and development coverage requested by the Murphys and described the shape and size of the house including a 10 ft. increase in the peak of the roof.  He said the change in the F.A.R. in particular was very substantial, and allowing the house to be built on the non-conforming lot would increase the non-conformity.

The Chairman asked if there are any conforming lots in Bloomerside, and Mr. Whyatt replied that they are all pre-existing, non-conforming lots.  When the Chairman stated that the change in the height of the house would not exceed the Town limit of 35 ft., Mr. Whyatt said it is the significant increase in the F.A.R. that causes the increase in height to have such a dramatic effect.   He said the ZBA is supposed to consider how significant a variance is, and the F.A.R. variance would be very significant. 

Mr. Monti asked if there are comparable houses in Bloomerside, and Mr. Whyatt responded that there are a few around the lake but most are one-story summer homes with either a peaked or gabled roof.

Chairman Kamenstein asked if the few larger houses are either new and larger than the original or include later additions to original houses.  Kenneth Rhuda of 89 Peach Hill Road (and a member of the Bloomerside co-op board) said most of the houses in Bloomerside are old seasonal cotttages.  He said his house has been added on to since it was built in the 40’s, and he thought most of the others had been altered also.  The Chairman asked if the current larger houses were in places formerly occupied by smaller houses, and Mr. Rhuda said yes.  Chairman Kamenstein asked if the additions and/or new houses had been approved by the Co-op board, Mr. Rhuda replied that they had been approved and would have required Variances granted by the ZBA as well.

Mr. Whyatt said there is a list of considerations set forth in the Zoning Ordinance for granting variances.  He read from a provision in State law pertaining to town law that the Board of Appeals shall grant the minimum variance that is necessary, adequate and preserves and protects the character of the neighborhood.  Mr. Whyatt stated that the minimum variance issue was crucial.  He described the layout of the proposed Murphy house and said that, although there may be some similar houses in Bloomerside, the overall neighborhood characteristic is one of modest summer homes, some of which have been winterized and have small improvements.

Mr. Whyatt stated that the current Comprehensive Plan and the Master Plan address the concept of preservation of neighborhood character.  He added that the plans mention that the Peach Lake communities provide North Salem with much-needed diversity of house values, with specific reference to affordable housing for senior citizens.  Mr. Whyatt stated that to approve plans for a large expensive house in Peach Lake is contrary to the visual character and diversity of housing, and may encourage other property-owners to vastly increase the size of their homes.  He said that large houses on small lots block the lake view of others and that while some people think larger homes are desirable, the people most directly affected object.  Mr. Whyatt said that it should be hard to find in favor of such an application, taking into account the significant variances requested and the effect on the neighborhood compared to the benefit to the applicants.  He described the Murphys’ proposed house as being nearly 3 times as large as the existing house, with full basement, main floor and large second floor, and said the detriment to the neighbors would be significant.   

Mr. Znidarsich said he had not met Mr. Whyatt, but thought he might not be that familiar with the majority of the houses in Bloomerside.  Mr. Znidarsich said he lives in one of the larger homes, adding that he felt the houses in the neighborhood had been increasing in size for 20 years.  He stated that the Murphys’ new house would only be 7.5 ft.  higher than the roofline of the current house and not 10 ft. taller as Mr. Whyatt had stated.  He said that Bloomerside allows houses to be up to 24 ft. high, and the Murphys’ house would be less than that.  He stated that, in changing their plans, the Murphys had made numerous concessions, including moving their house, lowering their house and shrinking their house.  He pointed out that once excavation begins, the water table and presence of rock may prevent the construction of a full basement. 

The Chairman called on Chris Murphy of 54 Lakeside Drive, who commented that in 1963 Bloomerside had had a handful of year-round residents but now has only a handful of seasonal residents.

Mr. Rhuda addressed the Board, saying that the 2 sides in the dispute over the Murphy application might never be able to change each others minds, but Bloomerside is a co-op and needs to handle issues on their own.  He said he agreed with Mr. Schembri that perhaps the Co-op board should make some changes in their regulations regarding slopes, the height of houses and preservation of lake-views.  He said he thought such changes would prevent any feeling of being penalized for having a lakefront lot or one in the middle and would be fair to all Bloomerside residents.   He commented that it would never be possible to please everybody.

Chairman Kamenstein stated while he appreciated Mr. Rhuda’s comments, the Bloomerside Co-op is the appropriate forum for discussion of rule changes, etc.

Robert Krupp (husband of Paula Krupp) said he did not believe any houses right on the lakefront had been increased dramatically.  He stated that the Morleys (property next door to the Murphys) had had to go through an arduous process before their plans were even presented to the surrounding neighbors.  He said they first had to go to the Co-op’s architectural committee, and the Morleys had had to reduce the proposed rise of their home to 2 additional feet from the higher rise originally proposed. 

Mr. Reilly commented that Mr. Krupp’s points had all been raised at the April ZBA hearing.

Mr. Krupp continued, saying that the Murphys’ original plans called for a 16 ft. rise and moving the house closer to the water.  He commented that the plans indicated a rise of 11 ft., but it was 16 ft.  Although neighbors pointed out this discrepancy, the Co-op board never acknowledged it.   Mr. Krupp said that what the Murphys were now calling a concession (lowering the house), was originally described as a correction to their plans.  He said the next “concession” by the Murphys (moving the house back to the original footprint after the Board approved the plan to build off the footprint), was described by the Co-op board as being necessitated by technical reasons.  Mr. Krupp said he did not consider either change to be a concession.  He said he had invited the Murphys to talk and was rebuffed 3 times.  He stated that what Mr. Znidarsich described as an increased rise of 7.5 ft. was clearly 10 ft. 

Mrs. Krupp said there are some large homes on small lots in Bloomerside, but not all the neighbors are happy about it.  She commented that there had been other bad decisions by the Co-op board in the past, and she was trying to prevent another one.

The Chairman announced that he would close the public hearing but would hear comments from the ZBA.

Mr. Schembri said he had several comments and suggestions.  First, he pointed out that there was no height variance requested.  He said the ZBA tries to be a relief valve for the Zoning Code and if the application were for a height variance, they would apply themselves to addressing that request.  He commented that despite people’s feelings about the Murphy application, he found it hard to extend himself toward an issue that is not part of the Town’s Zoning Code.  He said that in 4 to 5 years on the ZBA he had never seen any application from one of the Peach Lake co-op’s that was straightforward, and the Board had always given a little leeway to the Co-ops, overlooking inaccurate surveys, etc. that normally would not be acceptable.  Mr. Schembri stated that the ZBA had tried to do the best they could, given something a little out of the ordinary. 

Mr. Schembri said that if the Variances were to be granted, he wanted to make some suggestions.  He said the proposed covered walkway should not be covered, the air-conditioning condensers should be installed under the deck so they would not encroach any further into the setbacks,  and the deck should be reduced from the proposed depth of 16 ft. to 12 ft. so that no rear yard setback Variance would be necessary.  He asked the Building Inspector if reducing the area of the deck would also lessen the development coverage, and Mr. Thompson replied that it would not.  Mr. Schembri suggested that, once excavation begins, the Murphys see if it would be possible to drop the first floor elevation, because doing so would diminish the ridge height. 

The Chairman stated that the Murphys were willing to consider this proposal if it did not prove to be too expensive.

Addressing the other ZBA members, Mr. Schembri said that if this issue continues in Bloomerside, perhaps they should put a moratorium on building until they can set criteria for new building and additions.  He stated that if 2 or 3 more similar applications were brought to the ZBA again, he would not vote on them.  Mr. Schembri said Bloomerside needs additional rules that cannot be provided for them by the ZBA.  

Mr. Schembri asked if the Murphys had heard from the Health Department yet, and Mrs. Murphy responded that they had not.

Chairman Kamenstein suggested that Mrs. Murphy be invited to address Mr. Schembri’s comments and suggestions.

Mr. Reilly stated that if Mrs. Murphy was going to speak, the Chairman would have to re-open the public hearing.

The Chairman said he would do so, but only for Mrs. Murphy to speak.

Mrs. Murphy said she would also prefer to have the air-conditioning condensers installed under the deck as long as the air-conditioning company agreed, and Mr. Schembri assured her that they would.  

Mrs. Murphy asked if, instead of the covered walkway, she could have a roof over the front door, and Mr. Schembri said just a canopy over the door would be acceptable.

For inclusion in the Resolution, the Chairman stated that the canopy would be the same width as the door and visually acceptable to the applicant.

Mrs. Murphy asked if the canopy could be out to the rail and constructed the width of the door bay, and Mr. Schembri agreed.

When the Chairman commented that the change would open up that side of the house dramatically, improving others’ lake views, Mr. Schembri said it would do so by 5 ft.

In considering the request that she reduce the depth of the proposed deck by 5 ft., Mrs. Murphy examined the plans to try and see where the stairs should be placed.

Recapping Mr. Schembri’s suggestions, the Chairman said that opening the walkway on the side of the house would increase people’s views.  He commented that even reduced by 5 ft., the proposed deck would still be fairly large.  He asked Mrs. Murphy if she would be amenable to reducing the size of the deck, and she said she would.  Chairman Kamenstein said Jim Murphy had said they were willing to lower the first floor of the house if it were feasible and not overly expensive.

Chairman Kamenstein stated that the Murphys’ willingness to make the changes suggested by Mr. Schembri should be appreciated.  He commented that the ZBA does not normally permit the sort of bargaining and haggling that had just transpired, but they appreciated the unique situation at hand.  He closed the public hearing again.

Mr. Stewart stated that people buying into the co-ops know they have boards, and the boards govern.  If the boards decide things, that should be it. 

The Chairman stated that the Board is a board of appeals, and the comments of members of the public are important.  He also said they rely on the co-ops and residents of the co-ops are bound by the co-op rules.  He said he realized that not everyone was 100% happy, but he thought enough changes had been made to make everybody feel better.  

Mr. Reilly read a draft Resolution.

Motion by:

William Monti

Seconded by;
Ronald Stewart

Mr. Schembri:
Aye

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Stewart:

Aye

Chairman:

Aye

Area variances granted, as requested (with the exception of the rear yard variance), with specific requirements per discussion and agreement.

Respectfully submitted,

____________________________

  Janice Will, Recording Secretary
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