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Members of the Public

Chairman Kamenstein called the December 11, 2003 Town of North Salem Zoning Board of Appeals meeting to order.  

The Chairman explained that, with only 3 Board members in attendance, a unanimous decision is required for all applications being heard.  Any parties who would rather have their requests heard by a full Board would have the right to postpone their appearance until the next Zoning Board meeting at no cost to them.

The Chairman set the next meeting for January 8, 2004 at 8 p.m. 

The minutes of the October 9, 2003 and November 6, 2003 meetings were unanimously accepted.

Hearings Continued 
BA03-26 Gizzo, Alessandro – Special Permit – For two (2) accessory apartments in a single-family dwelling in an R-1 zoning district per Article XIII Section 250-68.  The apartments consist of 1200 sq. ft. and 1300 sq. ft., respectively.  The house is currently a legally non-conforming 3-family residence.  The applicant wishes to change the status of the house in order to permit construction of a 750 sq. ft. addition to the 1300 sq. ft. accessory apartment.

Mr. Gizzo was present but only for new agenda items BA03-52 and 53.

BA03-44 Klar, Joan – Area Variance – To permit a more intensified use of a pre-existing, non-conforming structure.  Applicant seeks to convert a pole-barn, currently used for storage only, to an accessory apartment.      

BA03-45 Klar, Joan – Special Permit -  For the construction of an accessory apartment consisting of 576 sq. ft. in an existing, non-conforming 24 ft. x 24 ft. pole barn per Article XIII Section 250-68. 

Ms. Klar was not present.

BA03-46 Brown, Rosemary and Thomas – Area Variance – To decrease the minimum required side and rear yard setbacks in an R-4 zoning district per Article V Section 250-15 to permit the construction of a new single-family dwelling.  A northern side yard variance of 35 ft. (75 ft. required; 40 ft. proposed), a southern side yard variance of 20 ft. (75 ft. required; 55 ft. proposed) and a rear yard variance of 50 ft. (100 ft. required; 50 ft. proposed) are requested.

Chairman Kamenstein explained that the Browns’ application had been held over, because he had asked them to return with a new survey including changes in the variance requests and a landscaping plan.  He called on Tom Brown.

Mr. Brown handed in a new survey, explaining that it had been discovered that the well on the property across the street from his was farther away than originally thought, so his proposed house could be moved forward and away from the rear yard line (60 ft. instead of 50 ft.).  He added that the side yard setbacks as proposed, would each be 56 ft.   Mr. Brown described the plantings on the landscaping plan and showed the plan to the Board.  He said 20 mature 10 ft. tall trees would be planted for privacy and to ease the concerns of his neighbors on either side.  

The Chairman asked where the air-conditioning compressor units would be placed, and Mr. Brown said they were drawn in on the landscaping plan.

Mr. Brown said a detailed study had been made by Ken Nadler (architect) to examine the possibility of constructing the garages under the house.  He also stated that he had met with his neighbors, and he felt he had their enthusiasm and support now.

Mr. Monti commented that Mr. Nadler had said in November that the proposed house would be in keeping with the character of North Salem, but he wondered if it was consistent with the neighborhood where it would be built.

Mr. Nadler described the style and materials to be used as traditional.  When Mr. Monti asked how the size of the Browns’ house compared to those of their neighbors, Mr. Nadler explained that the house does not have a long straight line, but is broken up and has classical proportions.

Mr. Brown said the Goodman house (next door/north side) is approximately the same size as the one he wants to build.  He added that another house in the neighborhood (referring to the new house at 858 Peach Lake Road) is at least as big.  He said the Kirwan (next door south side) and Sclafani (next door north side) houses were built in the 70’s and 80’s and were designed and built differently than his house would be, and that there is no one consistent style in the neighborhood.

The Chairman stated that both he and Mr. Schembri had made site inspections.

Mr. Schembri asked Mr. Nadler to list the new variances.

Mr. Nadler replied that variances of 19 ft. for each side yard (75 ft. required, 56 ft. proposed) and a variance of 33 ft. for the rear yard (100 ft. required, 67 ft. proposed) were being requested. 

Chairman Kamenstein commented that these were lesser variances than those originally applied for.

Displaying a survey, Mr. Nadler pointed out the various constraints on use of the Browns’ property (required distance from existing septic systems, wells, etc.).  He said the area that could be developed was very limited.  Mr. Nadler then began to describe the plantings on the landscape plan, adding that a variety of tall evergreens and other plants would be used both decoratively and to provide an adequate privacy screen.

The Chairman commented that he would require substantial landscaping to replace a section of existing vegetation the contractor had told him would be removed from the rear corner near the Sclafani property.  He said the landscaping must mitigate the impact of the Browns’ house on their neighbors, and he asked Mr. Brown to describe the landscaping.  

Mr. Brown said he had asked the landscape architect to recommend some types of trees, which he had done, mixing in evergreens with other types of trees on the landscaping plan to achieve a natural look.

Mr. Schembri opined that it is preferable to have a landscaping plan that is much more specific than Mr. Brown’s.  He said that in his experience working with landscape architects, every tree is labeled as to type and size so that the plan may be followed exactly by the person who does the actual planting.  

Chairman Kamenstein commented that there appear to be 5 large trees planned for the north side.  He reiterated that the Browns’ contractor had told him that the area labeled existing vegetation would, in fact, be removed.

Mr. Brown said the existing vegetation that the Chairman was referring to would not be removed.   He added that where the evergreen screening was proposed (along the north side of the property), there would be some selective thinning and pruning of the existing deciduous trees.  This would be done to promote a more rapid and healthy growth rate for the new evergreens.

The Building Inspector stated that if the existing vegetation in the northwest corner was subsequently removed, then the area would be replanted, as the contractor had so represented.

The Chairman said the landscaping plan only describes existing vegetation and gives no indication of any replanting.  He stated that if the existing vegetation is cleared, he wants the planting on the north sideline extended around to the rear line to fill in the area.  Chairman Kamenstein said the Sclafani section of the sideline had been explained, and now he wanted to know what was planned for the Goodman section.

Mr. Brown responded that the front portion of the Goodman side of his property is pretty heavily wooded and that additional trees would be planted farther back.  When the Chairman asked about the other sideline, Mr. Brown replied that the Kirwans  have a pool and some trees would be planted on that side to replace vegetation that had been removed.

Chairman Kamenstein said the landscaping plan needed to be changed to be more specific about the number and size of plants and trees, labeling each one.

Mr. Schembri asked if the Browns’ proposed house presented any lot coverage issues, and Bruce Thompson replied that it did not.

When Mr. Schembri asked if the configuration of the lot could be considered a hardship, the Chairman answered that the septic requirements, topography and subsoils create the hardship by forcing the location of the house to the rear of the lot.  

Mr. Schembri said he was concerned about setting a precedent and wondered if such a large house could fit on a 2-acre lot with R-4 requirements.

Mr. Nadler commented that if the lot were a different shape, it would have been easier to work with.

Chairman Kamenstein stated for the record that no further encroachments into the setbacks will be permitted in the future for additions or other construction.  He said the lot would be held to R-4 bulk requirements and not R-2.

Mr. Thompson pointed out that the non-conforming lot would have been subject to R-2 bulk requirements if it had had a building on it; but because the lot was vacant, R-4 bulk requirements had applied.

The Chairman said the ZBA would not permit the Browns to build anything in the future based on R-2 requirements even though the lot would then have their house on it.  He asked if there were any questions or comments from members of the public.

Michael Sclafani of 4 Bloomer Road said his concern had been the sight line from his house to the Browns’ house, and he wanted to know exactly where the trees will be planted.  He said the landscaping plan was fine, but he said he would like more specific information about what type and size each tree in the plan would be.

The Chairman agreed, saying he wanted to see notations like, “ section a., 8-10 trees, 10-12 ft. tall and what type.”  He went on to say that the Browns had made a good faith effort to ease their neighbors’ concerns, and he asked where air-conditioning compressors or any generators would be installed.    

Mr. Brown replied that these items were shown in the landscaping plan.   

Mr. Sclafani asked if the Variance were granted, would it be for the revised, lesser setback reductions, and the Chairman said that was correct.  

Mr. Monti asked what would happen if the Variance was granted, but the Browns decided not to build and sold the property.  He said he wanted to know how the landscaping plan would be incorporated into the Resolution.

Chairman Kamenstein said the Board would require adherence to the revised, more specific landscaping plan as a condition for the issuance of a Certificate of Occupancy, and the landscaping plan would be incorporated into the Resolution.

Mr. Monti asked the building inspector if he had any concerns about the height of the Browns’ proposed house, and Mr. Thompson replied that he did not.

The Chairman closed the public hearing.  

Chairman Kamenstein listed the following points to be included in the Resolution: (1) the Browns were to comply with the agreed-to, lesser setbacks; (2) provide a more detailed landscaping plan; and (3) the Browns would not be entitled to R-2 status for their property in the future but would be held to R-4 bulk requirements.

Motion:

William Monti

Seconded by:
Anthony Schembri

Mr. Schembri:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted, as requested, with specific requirements per discussion and agreement.

PUBLIC HEARINGS:

BA03-48 Ott, Frances – Area Variance – To decrease the minimum required side and rear yard setbacks in an R-1 zoning district for the construction of a 12 ft. x. 20 ft. deck per Article V Section 250-15.  The non-conforming lot is subject to R-1/4 bulk requirements per Article XIV Section 250-79(A).  A side yard setback variance of 3 ft. (15 ft. required; 12 ft. proposed) and a rear yard setback variance of 16 ft. (30 ft. required; 14 ft. proposed) are requested.

The Chairman called on Frances Ott, who explained that the Pietsches Garden Co-op had approved her deck plans, as had her neighbors.  She said hers was the only house in her neighborhood that did not have a deck, and hers would conform with those of her neighbors and not be very large.

Chairman Kamenstein stated that it is the ZBA’s policy to go along with Variance requests of this nature when co-op boards approve them.  There were no questions, and the Chairman closed the public hearing.

The Chairman stated that the Resolution was to include a statement to the effect that the applicant must comply with what was approved by the Co-op and adhere to the specific setbacks requested in Ms. Ott’s application.  

Motion:

William Monti

Seconded by: 
Anthony Schembri

Mr. Schembri:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted, as requested.

BA03-49 Verhave, Michelle – Area Variance – To decrease the minimum required front yard setback in an R-1 zoning district for the construction of a freestanding 2-car garage with workout room per Article V Section 250-15.  A variance of 20 ft. is requested (35 ft. required; 15 ft. proposed).  

The Chairman recognized Jay Singer of Design Plus, and asked him to explain where Ms. Verhave lives.  

Mr. Singer described the location of Ms. Verhave’s home on Close Hill Road.  Mr. Singer went on to explain that the Verhave property is a steep, oddly shaped lot, limiting the site of the proposed garage to that indicated in the application.  He said the proposed garage would be banked into the hill on one side, so that the garage door side would be 2 stories high, but the back of the building would be only one story high. 

Chairman Kamenstein asked how close the nearest neighbor would be to the garage, and Mr. Singer replied that the closest neighbor was across the street.

Mr. Monti said he had not made a site inspection, and he asked how the garage would fit in with the rest of the neighborhood.

Mr. Singer explained that the Verhave property is the highest lot on the street, adding that many other lots on the street are tight sites and have freestanding garages close to the street because of the hill.

The Chairman said it seemed that the garage would not impact any neighbors because the Verhave lot is so high that there really are no close neighbors.

Mr. Singer said that was correct, except for the one neighbor across the street.

The Building Inspector asked Mr. Singer to explain how close across the street the neighbor is.

Mr. Singer said the neighbor’s house is only about 15 to 20 ft. back from the curb.  He added that most of the houses in the neighborhood are pushed pretty far forward on their lots due to the steep hill.

Mr. Monti commented that the survey should have been put in the context of the neighborhood.

The Chairman pointed out that the neighbors would have received Notices.  When he asked if there had been any negative responses, Mr. Singer replied that there had not.  He added that many of the neighbors’ garages were also pretty far forward on their lots, so he believed the Verhave garage would be in keeping with the neighborhood.

Mr. Schembri asked if Ms. Verhave could have 2 accessory structures on her property, commenting that there is already a shed, and he also asked if the property is a corner lot.

Mr. Singer said the lot has no sidelines, just a two-sided front and a rear.

The Chairman said he didn’t think that a shed with no foundation would cause any kind of 2-structure conflict.

Mr. Thompson stated that more than one accessory structure would be permitted any way, adding that R-1 residents simply may not have an accessory apartment in an accessory structure.  He asked Mr. Singer if he had spoken with the Board of Health about the existing septic system on the property.

Mr. Singer said someone from the Board of Health had come and staked out the existing septic, so he was sure the garage would not conflict with the septic system.  He went on to say that a new, separate system would be put in for the garage/workout room.  Mr. Singer said he had already reviewed the building plans with the BOH and worked out an area for placement of the septic system. 

Chairman Kamenstein reminded Mr. Singer that if Ms. Verhave decided in the future that she wanted to turn the workout room into an accessory apartment, she would have to return to the ZBA for a Special Permit.

Mr. Monti asked if the figure of 625 sq. ft. given as the amount of land ultimately affected in item #7 on the short Environmental Assessment form includes the driveway or only the garage.  

Mr. Singer said he was not sure but would check.  

Mr. Schembri asked how big the Verhave lot is, and Mr. Singer answered that it is .668 acre.  

Mr. Schembri commented that he didn’t see how another septic system would fit on the lot, and Mr. Singer pointed out on the survey the area suggested by the Health Department.

When Mr. Schembri asked if there would be heat and air-conditioning installed in the new building, Mr. Singer replied that there would only be heat.

Mr. Monti asked if there would be a separate electric meter for the garage/workout room, and Mr. Singer said there would not.  When Mr. Monti asked, Mr. Singer said there had been no objections from any neighbors.

Chairman Kamenstein closed the public hearing.

The Chairman stated for inclusion in the Resolution that Ms. Verhave must comply with Board of Health requirements for installation of a separate septic system and that if she wished to change the workout room to an accessory apartment in the future, she must apply to the ZBA for a Special Permit.  

Motion:

William Monti

Seconded by:
AnthonySchembri

Mr. Schembri:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area variance granted, as requested.

BA03-50 Gianopoulos, Anastasia – Area Variance – To increase the maximum permitted height of a fence (stone pillar) in a front yard, per Article VI Section 250-22 (C).  A variance of 4 ft. is requested (4 ft. permitted; 8 ft. existing) to permit 2 stone pillars to remain as built.

The Chairman called on Tom Gianopoulos, who explained that the pillars are already in place.  He added that they are 350-360 ft. from the nearest driveway and barely visible to any neighbors.

Chairman Kamenstein asked why Mr. Gianopoulos was applying for an Area Variance for height if the pillars are within the front yard setback, and the Building Inspector explained that the pillars would have been permitted up to 4 ft. in height within the setback, but a Variance was necessary because they are taller than 4 ft.

When the Chairman mentioned that the 2 smaller pillars in front of the 8 ft. ones are on Mr. Gianopoulos’ neighbor’s property, Mr. Gianopoulos said he intended to remove them.  

The Chairman commented that a lot of the Town’s time had been taken up with various issues concerning Mr. Gianopoulos recently, and the Chairman found it unacceptable.

Mr. Schembri asked if the pillars had been constructed without a Building Permit, and Mr. Gianopoulos said he had recently submitted a Building Permit application, but would also need a Variance due to the height of the pillars.

The Chairman remarked that there were numerous issues with Mr. Gianopoulos’ property, and the Town was giving him a certain period of time in which to correct them.  

Mr. Thompson said that the Town Board had granted Mr. Gianopoulos a waiver so that he could correct multiple violations and then complete the work on his house.  He explained that Mr. Gianopoulos had submitted a Building Permit application for the pillars as-built, but the Permit could not be approved as the pillars are too tall and are partly on his neighbor’s property.  

Mr. Schembri asked if the original Building Permit had shown the pillars, and Mr. Thompson replied that it did not.

The Chairman remarked that, despite the fact that a portion of the structure is over the property line, it would really have no affect on anyone.  He added that once the lower portion was removed, he didn’t think there was a problem with the other, taller pillars.

Mr. Monti asked if Mr. Gianopoulos had an easement to access his property from Finch Road, and Mr. Gianopoulos replied that he owns the property.

Mr. Monti commented that if the builder had worked in the Town before, he should have been familiar with the Zoning Ordinance.

The Chairman stated that it was the applicant’s responsibility, not that of the mason.  He reiterated his opinion that once Mr. Gianopoulos removed the section that is on his neighbor’s property, the rest of the edifice won’t affect anyone.   He said he did not think any purpose would be served by forcing Mr. Gianopoulos to tear it down.

Mr. Monti asked Mr. Gianopoulos if he intended to put a gate between the pillars, and Mr. Gianopoulos said he did not currently plan to do so.

Mr. Monti asked the Building Inspector about other pending issues on the Gianopoulos property, and Mr. Thompson said that the driveway needed to be relocated.

Mr. Schembri commented that Mr. Gianopoulos’ driveway currently weaves in and out of the easement.

Mr. Thompson said that the 25 ft.-wide strip is actually Mr. Gianopoulos’ property, but his driveway placement needs to be corrected so that it stays within the 25 ft. strip.

Mr. Gianopoulos said that, regarding the existing driveway, there is an application filed by a previous owner of the property with the County Clerk’s Office for an easement that would allow him (he believes) to use it as it currently exists.  

Mr. Schembri asked if the driveway is old or if Mr. Gianopoulos had built it, and Mr. Gianopoulos said the driveway was pre-existing.  When Mr. Schembri asked about other construction issues on the property, Mr. Gianopoulos said most had been corrected.

Mr. Thompson stated that if Mr. Gianopoulos does put up a gate, one requirement will be that it open automatically on a 911 call.

Mr. Schembri asked if the gates wouldn’t also require a Variance, and Mr. Thompson replied that they would if they are more than 4 ft. high.

Mr. Monti said he did not want to vote on Mr. Gianopoulos’ application yet, but wanted to wait while the other issues were taken care of.

Chairman Kamenstein said he thought that if the Town Board had granted Mr. Gianopoulos a waiver so that he can correct existing conditions, the ZBA would be inhibiting him from making a correction if they failed to act on his application.  He said they would be obstructing the Town’s request that Mr. Gianopoulos legalize some things he has done that are currently not in compliance with the Ordinance.

Mr. Monti said he thought the pillars were a less important issue than some others Mr. Gianopoulos needs to correct.   

The Building Inspector said that carrying over Mr. Gianopoulos’ application would not hold up anything else, and Mr. Gianopoulos has 9 months to make the necessary changes.  Mr. Thompson said the Gianopouloses are presently going through engineering approval. 

Mr. Gianopoulos said he is taking the necessary steps to correct whatever the Building Inspector has brought to his attention, and the Variance application is one of those steps.

The Chairman pointed out that he had explained that a unanimous vote was necessary because only 3 Board members were present, and Mr. Gianopoulos had chosen to go ahead with the hearing of his application.  He said that if Mr. Monti was not comfortable with voting at the time, the application would be carried over and Mr. Gianopoulos could continue to pursue other issues, including removal of the lower pillars that are on his neighbor’s property.

When Mr. Gianopoulos said he was trying to bring his property into compliance with the law, the Chairman said he thought there would be enough time for him to do so.

Mr. Schembri said it seemed obvious to him that the application should be held open until January for hearing by a full Board.  He pointed out that they could not vote at the present meeting without Mr. Monti.

The Chairman said that in the meantime, Mr. Monti and Mr. Schembri could make a site visit to the Gianopoulos property.  He stated that the application would be carried over until January.

BA03-51 Bartlett, Heidi (as agent for Patricia Bade, owner) – Special Permit -  To amend existing Special Permit BA98-32 for the keeping of four (4) horses to include an additional two (2) horses, for a total of six (6), per Article XIII Section 250-72.

The Chairman announced that the Board was in receipt of 2 letters (from John and Michele Pezzillo and John Schurmacher), both opposing this application.  Chairman Kamenstein also said that he and Mr. Thompson had visited the Bade property.  

The Chairman recognized Roger McLaughlin, who said Patricia Bade had asked him to attend the hearing (Heidi Bartlett was also present).  Mr. McLaughlin said 2 stalls had been added and more than an acre of additional paddock area fenced, and an existing manure dumpster would be adequate.  He stated that the Bade property is more than adequate, with a total of 4.2 acres.  He said he could not respond to the letters opposing the application, as he had not seen them.

Chairman Kamenstein explained that the letters regarded upkeep of the Bade property, sanitation and health issues, the health and welfare of the animals, and expressed concern that the person running the boarding operation does not live on the property.

Mr. McLaughlin said the manure dumpster is serviced regularly.

The Chairman pointed out that there was not supposed to be a commercial boarding facility on the Bade property, and he added that photos submitted by the Pezzillos indicate the presence of manure in numerous places other than the dumpster.  He showed the photos to Mr. McLaughlin.

Mr. McLaughlin explained that there had been a sink hole on the property that manure had been put into in an effort to fill it in, along with tree stumps, etc.  He added that this practice had been abandoned.  When the Chairman asked when the photos had been taken, Mr. McLaughlin replied that he did not know.

Ms. Bartlett replied that dumping manure into the sinkhole had ceased when she began managing the boarding operation in September.  She said the dumpster had been on the property all along. 

 When the Chairman asked her to explain the manure pictured next to the dumpster, Ms. Bartlett said she had had a tractor come in and move the manure into the dumpster.  The Chairman asked Ms. Bartlett why there had ever been manure dumped next to the dumpster instead of into it.   She answered that the weekend helper was used to using the sinkhole, and she had had to direct him to use the dumpster.  

Chairman Kamenstein commented that there was much more manure in the photo than would have been created by 4 or even 6 horses in one weekend, indicating that the practice of dumping it next to the dumpster had gone on for some time.

Ms. Bartlett said that all manure is being placed in the dumpster now, and she added that Patricia Bade had moved away before she (Ms. Bartlett) had assumed the job of managing the boarding operation.

Mr. Monti commented that the original Special Permit (BA98-32) had been issued for the applicant’s personal use, yet now the stalls are leased and the horses do not belong to Ms. Bade.

Ms. Bartlett said one horse is Ms. Bade’s, and the other stalls are rented.

Mr. Monti stated his opinion that Ms. Bades original Special Permit is invalid, and he did not see how the Board could amend that Permit. 

Mr. Schembri said the Special Permit is not invalid, but Ms. Bade is in violation of its  conditions. 

Mr. Monti commented that in that case, he thought a new Special Permit was called for.

Chairman Kamenstein pointed out that, as it consists of more than 4 acres, Ms. Bade’s property is now recognized as a farm; and, as such, he did not think it would matter any longer whether it is personal or commercial.

Mr. Thompson said it is true that site plan review is no longer required for boarding operations, but he added that under the original Special Permit, it had been presumed that all horses on the Bade property belonged to the owner and that she lived on the property.

Chairman Kamenstein said he was concerned that no one involved in the care of the horses lives on the property, although someone does reside there.

Ms. Bartlett said this is not an uncommon practice.

Mr. Monti asked who is responsible for the care of the animals, and Ms. Bartlett replied that she is.  When asked, she said she lives in Ridgefield, CT.

Mr. Monti asked what would happen if there was a fire.  Ms. Bartlett answered that she is on-site from 8 a.m. to 8 p.m., and there are other people checking on the horses throughout the day.  She added that while no one is there during the night, this is a standard procedure.

The Chairman said that while he was not crazy about the idea, it is not so unusual.  He added that he hoped the tenant would call the fire department in case of a fire, although they would not be obligated to do so.  Chairman Kamenstein said he would not keep his own horses in such a place, but the practice is not unheard of.  

Commenting that there is very little grass, the Chairman asked how much paddock space there is on the 4.2 acres, and Mr. McLaughlin answered 2 ½ to 3 acres.  

Opening the hearing to comments and questions from the public, the Chairman called on John Pezzillo of 4 Starr Ridge Road (owner of property on Finch Road).  Mr. Pezzillo said the photographs submitted with his letter to the Board were taken in March and September of 2003, and he added that the storage of manure outside the dumpster was an on-going violation that had existed since 1998.  He stated that Ms. Bade lived on the property at the time the Special Permit was issued and had cleared some trees then, which she pushed right to the property line and left there for approximately 5 years.  Mr. Pezzillo said this had been cleaned up recently, but he did not know about the manure.  He also stated that to the best of his knowledge, Ms. Bade lives either in New Jersey or The Netherlands and has no intention of returning to North Salem to live at this time.  Mr. Pezzillo said that while he thought 6 horses was too many for the Bade property, he had not objected to the application for the 1998 Special Permit for 4 horses.  

John Schurmacher of 5 Finch Road was called on.  Mr. Schurmacher said he lives right across the street from Ms. Bade’s property, and he handed in photographs of piles of manure that he said he had taken recently.  Mr. Schurmacher explained that his property receives runoff from the Bade property when it rains, and he was concerned about his well, as it is 150 ft. away from the Bade barn.  He went on to say that there are already 6 horses on the property.  Mr. Schurmacher said there had been on-going violations at the Bade property for years.  He explained that Ms. Bade had lived there for about a year, but she has had numerous tenants since then.  He said that the Special Permit agreed to was for the keeping of horses for Ms. Bade’s personal use, but there is now a commercial operation in place.  He commented that there is very little grass on the property, adding his opinion that after subtracting brush and rocks, there might be 2 to 2 ½ acres to use for horses.  Mr. Schurmacher said there were horse trailers on Finch Road as late as 11 o’clock at night.

Mr. Monti asked if Mr. Schurmacher’s well had been tested, and he replied that he has it done every year.   Mr. Monti commented that the photographs were dated 2002, but Mr. Schurmacher said they were recent and the camera has a problem with dating.

Chairman Kamenstein stated that the Town had changed its laws to recognize farms of 4 acres or more and that it doesn’t matter whether the activity is commercial or private.  He went on to say that in this particular case, the original Special Permit was for 4 horses for personal use, and he added that 6 horses would be a lot for the Bade property to support.  The Chairman commented that neither the owner nor the manager lives on the property, and there is a problem with maintenance that he was not absolutely convinced had been rectified.  He said the property might be able to handle 6 horses, because turnout is mainly for exercise and not for grazing, but he had a problem with the application for the reasons stated above.

Mr. Monti asked how many horses are kept on the property now, and Ms. Bartlett replied that there are 6.  She explained that Ms. Bade had said she could keep her own 2 horses there if she would manage the boarding operation.  Ms. Bartlett said she was replacing some fencing and keeping up with proper disposal of manure in the dumpster.

The Chairman said his primary concerns were the welfare of the animals and the upkeep of the property, adding that the boarding operation is in fairly close proximity to other residents of Finch Road.

Ms. Bartlett said she would commit to seeing that the paddocks were cleaned up on a timelier basis.  When the Chairman asked if the horses were in at night, Ms. Bartlett replied that they are allowed to come and go as they please although they each have their own stall.  She added that during a recent snowstorm, the horses had been brought in, watered and given hay.  She let them out the next day to ensure that they get the exercise they need. To explain her qualifications, Ms. Bartlett said that she has a Bachelors degree in applied science, and she described some positions she has held in the past .  She stated that 2 of the horses are hers, and she wants them well cared for.

Chairman Kamenstein asked when the dumpster is emptied, and Ms. Bartlett replied that she wants to get a larger new one to be emptied once a month, as she would save on delivery charges.  When the Chairman asked why Ms. Bade wanted to change the Special Permit to include 6 horses, Ms. Bartlett said that in order to be able to afford to work there, she needed to keep her own 2 horses there and board one of her horses free of charge, which Ms. Bade had agreed to.

Mr. Schurmacher asked how the manager and not the owner of the property was able to apply for the Special Permit amendment, and the Chairman explained that a person may act as agent for an owner, customarily offering a letter from the property owner to that effect.

Mr. Schurmacher stated his opinion that Ms. Bade was prone to doing things first and then applying for the appropriate permits, and he mentioned an addition to her barn and some tree-clearing. 

The Chairman said that was not the right way to do things, but the Special Permit amendment application was the first issue to come before the ZBA.

Mr. Schurmacher said that while Ms. Bade was applying for permission to have 2 more horses, the horses are already on the property.  He said he did not think it fair to the neighbors to permit an increase in the number of horses on the Bade property.

Mr. Schembri stated he was clearly not in favor and thought a number of violations should be written.  He said his objections were the 2 extra horses, poor upkeep and the fact that no one involved with the boarding operation is on the property overnight, and he expressed his concern for the protection of the horses.

Chairman Kamenstein explained that the horses are not confined, but may go in and out at will.

The Building Inspector stated that Patricia Bade had applied for a Building Permit for a run-in shed for 2 horses.  He said that a Stop Work Order had been issued to Ms. Bade when additional paddock fences were being put up without a Permit.  The subject of the run-in shed came up at that time, and Mr. Thompson told Ms. Bade she could apply for a Building Permit for it, but she would also need to apply for an amendment to her Special Permit before adding 2 additional horses.  He told the Board that he wanted to make it clear that he had never said anything to Ms. Bade to give the impression that she could bring in 2 horses in advance of getting her Special Permit amended.

Chairman Kamenstein told Ms. Bartlett that the ZBA had nothing against her, but the property owner (Ms. Bade) had disregarded the Town’s laws and flaunted its permits.  He said Ms. Bade was asking for an okay after the fact.  He pointed out that Mr. Schembri was not in favor of the application, and a unanimous vote was necessary because only 3 Board members were present.  The Chairman told Ms. Bartlett that she could wait until January to be heard by a full Board or withdraw the application, and he suggested that the Board members could make a site inspection before the January 8 meeting.

Ms. Bartlett said she would wait for a vote at the January meeting.

The Chairman suggested that perhaps Ms. Bartlett could keep the 2 extra horses at the farm until the January meeting, but Mr. Schembri objected, saying the farm was already in violation of the existing Special Permit.  The Chairman said he didn’t know if the Building Inspector would want to issue a Violation.

Mr. Thompson said that, as he had been made aware of the presence of 2 more horses than are allowed by the Special Permit, he would have to issue a Notice of Violation. He added that he could not allow himself to be known as a person who establishes fictitious time periods during which things may continue to go on.  The Building Inspector stated that, once a Violation was isued, Ms. Bade would have to go to the Town Board about the Violation notice before she could return to the ZBA with the application to amend the Special Permit.

The Chairman said that was why he had suggested that Ms. Bartlett be allowed to keep her horses on the property until the January meeting.

Mr. Thompson said he could not ignore the fact that a violation exists.  He said that if the horses were not on the property when he went to deliver the Violation, he would not issue it.

Chairman Kamenstein explained to Ms. Bartlett that if she removed the 2 horses from the property, the Building Inspector would not cite her for the Violation, and she could come back before the ZBA.  He also said that if she kept the horses, the Building Inspector would cite her and she would have to appear before the Town Board before she could return to the ZBA.  The Chairman suggested that if there were a place where she could keep the horses for a while, she should take them there for the time being.  He also said the 2 horses would not be allowed back on the property without the permission of the ZBA.  He asked Ms. Bartlett to let Mr. Thompson know what she intended to do.

Mr. Pezzillo said he wanted to state for the public record that even if Ms. Bartlett removed the 2 horses the next day, she was currently in violation of the Special Permit.  He also said that while the property had been cleaned up recently to support the Special Permit amendment application, it had been poorly maintained since 1998.

Chairman Kamenstein said that while it was a matter of record that a violation exists on the Bade property, he didn’t see how it could hurt to allow Ms. Bartlett one day to figure out how to remove the 2 horses and avoid the issuance of a Violation.  He stated that if the violation were corrected, there would no longer be a violation.

Mr. Thompson said he would go to the Bade property the next day (Friday), as he was not going to go over to his office that night to write up the Violation and then deliver it.  He went on to say that his work was often frustrating because people are misled.  He stated that Ms. Bade was not present, and he did not know what she had told Ms. Bartlett or about any conversations between them.  The Building Inspector said he would go to the Bade property the next day and if there were 6 horses present, he would issue a Violation.

Mr. Monti said he wanted to know whether or not it was Ms. Bade’s intention to run a commercial operation, adding that she had been granted the original Permit based on personal use of the horses and residency on the property. 

Mr. Schembri asked if the intended use of the property is for a commercial operation, wouldn’t the existing Special Permit require further amendment to reflect that change.  

Mr. Thompson stated that many times, Special Permits specifically spell out the nature of the horse-keeping, either for personal use or as a commercial boarding operation.  He said it had become so much easier to get a Special Permit that an applicant now needed only to state the circumstances, and the Board could then establish special conditions appropriate to the circumstances.   

Mr. Schembri reiterated his opinion that the existing Special Permit needed to be amended to reflect the change from personal use to commercial boarding.

Chairman Kamenstein said the technical change needed to be made to the existing Special Permit, and it would require re-Noticing with a change in the wording of the petition.

Mr. Schurmacher stated that the original Permit included a statement that if any of the conditions of the Permit were violated, the Special Permit would be revoked.  

The Chairman read from the Special Permit:  

“Upon the failure of the applicant to correct any violation of the foregoing conditions within 30 days of written notice of the violation by the Zoning Enforcement Officer, the Board of Appeals, after a public hearing, may terminate this Special Permit, unless the applicant shall show to the Board’s satisfaction that he is diligently pursuing the remedy.”  

Mr. Schurmacher said he had made a complaint to John Winter (Assistant Building Inspector) about the horses on the previous Tuesday.

Chairman Kamenstein pointed out to Mr. Schurmacher that Ms. Bartlett had not received a Notice of Violation as yet, and she would have 30 days to rectify the situation from the date the Violation was issued.

The Chairman recommended that Ms. Bartlett move her horses in order to avoid being issued a Notice of Violation the next morning.  He added that Patricia Bade should have been present to answer to the Board and not Ms. Bartlett.

Chairman Kamenstein said the application would be held over, assuming no Violations were issued.

The Chairman announced that the next two applications would be heard together.

BA03-52 Gizzo, Alessandro and Gabriele – Appeal – To overturn a decision by the Building Inspector dated November 18, 2003 determining that the as-built height of an addition (approved per Building Permit #4223, June 16, 2000) to their single-family residence exceeds the maximum permitted height of a building by 2 ft. 4 in. and as such requires a variance.  

BA03-53 Gizzo, Alessandro and Gabriele – Area Variance – To increase the maximum permitted height of a building per Article V Section 250-15.  A variance of 2 ft. 4 in. is requested (35 ft. permitted; 37 ft. 4 in. existing) to permit an addition to an existing single-family dwelling to remain as built.

Chairman Kamenstein announced that the Board was in receipt of a letter of support from the Gizzos’ neighbors, and he added that he and Mr. Schembri had made a site inspection.  He then recognized Al Gizzo.

Mr. Gizzo said he had been issued a Building Permit in 2000.  He stated that the he could not change the height of the addition now that it is finished, although he could have changed it before if he had been told there was a problem with the height.  Mr. Gizzo stated that he had previously been informed that the average height of the roof was considered and not just the highest part, under which circumstances he would not have a problem now.  He said that Mr. Thompson told him the highest point had to be taken into account.

Mr. Schembri said he thought Mr. Thompson’s interpretation of the Code was correct, although the previous Building Inspector might have had a different opinion.  He stated that  he is not in favor of appeals, but he thought the Town had some responsibility for the previous Building Inspector’s approval of Mr. Gizzo’s building plans.  For that reason, he said he was in favor of granting the Variance request.

Mr. Gizzo explained that he had paid for 2 applications, with the understanding that one fee would be returned to him after the Board decided which application they would grant.

Chairman Kamenstein expressed confusion as to why Mr. Gizzo had submitted 2 applications.

Mr. Schembri offered his opinion that one application requested an overturning of Mr. Thompson’s decision, and the second accepted the decision but requested a Variance for the 2 ft. 4 in. height discrepancy.

The Chairman commented that if the previous Building Inspector had made a mistake and Mr. Thompson picked up on it, granting the appeal would be saying the previous Building Inspector had been right.  He said that the addition to Mr. Gizzo’s house would be permitted one way or another.  Chairman Kamenstein stated further that an earlier experience with an appeal to overturn a previous Building Inspector’s decision had not been a good one, and he felt it undermined the whole foundation that the Board’s decisions are based on.  He said he was inclined to vote to grant Mr. Gizzo’s appeal to overturn Mr. Thompson’s decision, because he thought it set a bad precedent to overturn a previous Building Inspector.  Noting Mr. Schembri’s opinion in favor of the Variance request, the Chairman said that perhaps they should not go further with the Appeal request.

Mr. Schembri agreed that Mr. Gizzo should withdraw the Appeal application, and he added that the definition of “height” in the Code is not very well written and invites more than one interpretation.

Chairman Kamenstein said that maybe the ZBA should recommend to the Town Board that a better, more specific definition is needed.  He suggested that Mr. Schembri might work up a new definition and go over it with the Building Inspector, after which the ZBA could present it to the Town Board with their recommendation that it be used to replace the current definition. 

The Chairman asked Mr. Gizzo if he would withdraw his Appeal application, and Mr. Gizzo answered that he would.  Going forward with the Variance application, the Chairman noted there were no questions or comments, and closed the public hearing.

Chairman Kamenstein stated for inclusion in the Resolution that the Variance was not to exceed 2 ft. 4 in.

Motion:

Anthony Schembri

Seconded by:
William Monti

Mr. Schembri:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Area Variance granted, as requested.

BA03-54 Scott, P. W. (as agent for Glenn Dubin, owner) – Special Permit – To amend existing Special Permit BA97-24 for the keeping of six (6) horses to include construction of a 16,000 sq. ft. indoor riding arena with 300 sq. ft. viewing building and a 5,830 sq. ft. expansion of an existing 9,867 sq. ft. outdoor arena, per Article XIII Section 250-72.

The Chairman called on Peder Scott, who (while displaying a site plan) explained that his client needed to request an amendment of his existing Special Permit because the outdoor arena (proposed to be enlarged) is a use.  

The Building Inspector further explained that the site improvements call for a lot of tree clearing, mainly for the proposed indoor arena.  

Mr. Scott said the site consists of a hillside sloping towards Grant Road.  He said the work proposed will include tree-clearing to facilitate the creation of a pad for the indoor arena.  He explained that soil sediment and erosion controls would be installed. The total disturbed area might necessitate a general permit application to the DEC.  

The Chairman asked how big the Dubin property is, and Mr. Scott replied that it consists of approximately 44 acres.

Chairman Kamenstein asked if the new ring would affect the sight line of any neighbors.

Mr. Scott said the property is at the top of a hill, and the new building will be approximately 40 ft. above the elevation of Grant Road.  He added that an existing buffer line of trees would be maintained, and they would save any other trees they could.  Mr. Scott pointed out that some large oaks on the property have such a high canopy that they do not provide much of a visual  buffer any way.  He explained that the property is shielded from view on the Turkey Hill side by the hillside.

The Chairman asked Mr. Scott to describe the location of the proposed arena in relation to an electrical substation in the vicinity that he is familiar with.  Mr. Scott said they would be working due west of the substation, reiterating that they would be behind a ridge.

Through a series of questions and answers, it was ascertained that the only change to the existing Special Permit would be the addition of the new construction.   Mr. Scott explained that any new or expanded building (that, presumably,  might reduce turn-out space for the horses), necessitated an amendment of any existing Special Permit for the keeping of horses.

Robert Zable of 448 Grant Road was called on.  Mr. Zable explained that he and his wife are new to North Salem, and he asked if the new indoor arena would also be only for private use.

Mr. Scott said it would, and he added that his client wanted it so that he would be able to ride indoors when the weather is bad.  He explained that there is a ridge between the Zable property and the area of the Dubin farm where the new ring will be constructed.

Mr. Zable asked if the use of the farm could be changed to commercial if the property were sold in the future, saying he was concerned about additional traffic in the area.

The Chairman explained that the Special Permit is personal to the applicant, so a new owner would have to apply for a new one.  He added that a Special Permit for a commercial operation could be applied for and would probably be granted.  The Chairman commented that, except for Old Salem Farm, the commercial farms in the Town don’t create additional traffic.  Noting there were no further questions, the Chairman closed the public hearing.

Chairman Kamenstein stated for inclusion in the Resolution that there was to be no outdoor lighting for the outdoor ring and no loud speakers would be permitted.

Motion by:

William Monti

Seconded by:
Anthony Schembri

Mr. Schembri:
Aye

Mr. Monti:

Aye

Chairman:

Aye

Special Permit amendment granted, as requested.

The Chairman closed the meeting.

Respectfully submitted,

____________________________

  Janice Will, Recording Secretary
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