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Members of the Public

The Chairman called the May 8, 2003 Town of North Salem Zoning Board of Appeals meeting to order.  

The Chairman set the next meeting for June 12, 2003 at 8 p.m. 

The minutes of the April 10, 2003 meeting were unanimously accepted.

BA03-11 Blackwell, Bruce and Gwyneth – Area Variance – To decrease the minimum required side yard setbacks in an R-1/2 zoning district per Article V Section 250-15 to permit the construction of a second floor addition to an existing, non-conforming single-family residence.  The non-conforming lot is subject to R-1/4 bulk requirements per Article XIV Section 250-79(A).  A southern side yard setback variance of 1.1 ft. (15 ft. required; 13.9 ft. proposed) and a northern side yard setback variance of 2.3 ft. (15 ft. required; 12.7 ft. proposed) are requested.  Additionally, the applicants seek to correct a previous Variance, BA00-12, in which the distances stated do not agree with the approved plans for a deck addition.

Chairman Kamenstein announced that BA03-11 would be carried over until June because the applicant’s Notice to Property Owners had been defective.

BA03-12 Fink, Philip – Area Variance – To decrease the minimum required side and rear yard setbacks in an R-1 zoning district per Article V Section 250-15 to permit the construction of a deck addition to an existing single-family dwelling.  The non-conforming lot is subject to R-1/4 bulk requirements per Article XIV Section 250-79(A).  A southern side yard setback variance of 6 ft. (15 ft. required; 9 ft. proposed) and a rear yard setback variance of 5 ft. (30 ft. required; 25 ft. proposed) are requested.

The Chairman asked Mr. Fink if his application included a letter from the Bloomerside Cooperative approving his plans to build a deck, and Mr. Fink replied that it did.  

The Chairman commented that the Board usually goes along with approvals granted by the Town’s co-ops.  

Bruce Thompson, Zoning Enforcement Officer, agreed with the Chairman, adding that the Finks’ plans were straightforward and there had been no objections from any of their neighbors.

Noting there were no further questions or comments, the Chairman closed the public hearing.

Gerald Reilly read a draft Resolution.

Motion by:

Ronald Stewart

Seconded by:
William Monti

Ms. McGovern:
Aye

Mr. Monti:

Aye

Mr. Stewart:

Aye

Chairman:

Aye

Area Variance granted, as requested.

BA03-13 Gizzo, Alessandro  - Use Variance – To permit the expansion of a pre-existing, non-conforming 3-family dwelling in a single-family zone per Article XIV Section 250-80(A) of the Zoning Ordinance for the construction of a porch extension and family room addition.   The dwelling will remain a 3-family unit.

Chairman Kamenstein called on Al Gizzo, who said that he resides in a 3-family house on on a 3-acre lot, and the house is non-conforming due to its age.  He explained that he wants to expand the existing 10 x 25 ft. family room in a 1200 sq. ft. apartment in the house.  Mr. Gizzo added that he would not be expanding the use of the building or changing it.   

The Chairman asked Mr. Gizzo if he and family members occupy the entire house, and Mr. Gizzo replied that that was correct.  He said there were no rental units in the house.

Chairman Kamenstein commented that Mr. Gizzo also wants to build a deck.

Mr. Gizzo said the planned family room extension would take up the area of the current deck, so he wanted to build a new deck in front of the family room extension.  When the Chairman asked him if the proposed construction would violate any setbacks, Mr. Gizzo told him it would not.

At this time the Chairman read from Section 250-80 of the Zoning Code, which pertains to non-conforming uses.  The Section makes clear that no extension or enlargement of a  building occupied by a non-conforming use is permitted.  The Chairman explained to Mr. Gizzo that the Board could only grant a Use Variance if an applicant could demonstrate some kind of hardship.

Mr. Gizzo said the hardship is that the family room is too small for a family of 4 with pets, and it limits his sister’s ability to host family birthday parties and holidays.  He pointed out that the 1200 sq. ft. apartment is very small compared to the size of the entire house (5000 sq. ft.), and the extension would only constitute a 14% addition to the house.  Mr. Gizzo said there is plenty of land and his neighbors are in support of the addition.  He reiterated that the planned addition would not expand the use of the house, as it would remain a 3-family house with no additional residents.  

Chairman Kamenstein said he had no personal objection to Mr. Gizzo’s proposal, but he didn’t know how the Board could legally permit it.

Mr. Stewart asked if there would be any problem with Mr. Gizzo’s request if it were for a single-family residence.  

The Chairman replied that there would be no issue whatsoever under those circumstances.  He then asked Mr. Reilly if there was a way for the Board to grant Mr. Gizzo’s request.

Mr. Reilly answered that there was not.  He said Mr. Gizzo’s situation was a self-created dilemma and that under the codification of Use and Area Variances from the early 90’s , that is a basis for denial.  He went on to say that to be granted a Use Variance, an applicant must establish dollars and cents proof that there would be no reasonable return on the property without it.

Mr. Stewart asked if Mr. Gizzo could make application for a Special Permit for an accessory apartment instead.

Mr. Reilly said the building’s status as a legal, non-conforming 3-family house cannot be changed unless this use lapses.  He added that a Use Variance is nearly impossible to grant.

The Chairman suggested that perhaps Mr. Gizzo could give up the house’s designation as a 3-family residence and change it to a single-family residence with 2 accessory apartments.  He commented that the ZBA could grant a Special Permit for the 2 apartments, and Mr. Gizzo could then put the addition on the house.  The Chairman said he thought it might be a good way to handle the situation, as Mr. Gizzo would retain the right to rent the apartments.

Mr. Gizzo asked the Chairman if a Special Permit for accessory apartments would need to be renewed at any time, and the Chairman replied that such a Permit would run with the land.

Mr. Reilly stated his opinion that the issue should be adjourned and Mr. Gizzo should look closely at the statute with the Building Inspector or with an attorney and make sure he understands what is involved, because it appears that Mr. Gizzo may be able to change the house to a single-family residence with 2 accessory apartments.  He added that Mr. Gizzo would have to make a new application for a Special Permit and it would have to be Noticed properly. 

Chairman Kamenstein told Mr. Gizzo that he should consider applying for a Special Permit, because it is very difficult to show the required need in order to be granted a Use Variance.  He said the Board would be willing to postpone until June so that Mr. Gizzo could look into the possibility of changing the status of the house and applying for a Special Permit.  The Chairman said that Mr. Gizzo would not be charged an additional fee for a Special Permit application, but he would have to re-Notice neighboring property owners.

Mr. Monti asked Mr. Thompson if Mr. Gizzo would be required to install separate utility meters, etc. if the status of the house changed to a single-family residence with accessory apartments.

Mr. Thompson replied that only separate cooking facilities are required.

Mr. Gizzo said that everything in the house is already split up because it is a legal 3-family house.  

The Chairman said that Mr. Gizzo would not be giving anything up but would merely be exchanging one status for another.

Mr. Stewart said the Board wanted to be helpful but procedure is important, so Mr. Gizzo would have to make a new application for a Special Permit.

Chairman Kamenstein recommended that Mr. Gizzo talk with his attorney or Mr. Thompson and re-apply for a Special Permit for accessory apartments in a single-family residence.  He added that Mr. Gizzo would then not require any permission from the ZBA for the planned addition, but would only need a Building Permit.

Mr. Reilly commented that accessory apartments may only be 750 sq. ft. or a certain percentage of the total square footage of the house, although the Board has the discretion to allow larger apartments.  

The Chairman said he thought the ZBA could work something out.

Mr. Thompson said that while the Board may agree to accept an increase in the size of accessory apartments, Mr. Gizzo would need to decide which part of the house is the principal dwelling.  He explained that if the addition was for the principal dwelling, only a Building Permit would be needed; but if it were for one of the accessory apartments, Mr. Gizzo would have to come back to the ZBA to get permission to expand it.  Mr. Thompson also pointed out that in the case of a Special Permit for accessory apartments, the owner is required to reside in the house.

Chairman Kamenstein said that was the one negative aspect of dropping the house’s status as a 3-family dwelling.

Mr. Reilly added that as the owner of a legal 3-family dwelling, Mr. Gizzo is not obligated to live in it.  If he changes its status to that of a single-family residence with 2 apartments, he will not be able to sell the house to someone who wishes to rent all 3 apartments and live elsewhere.

The Chairman reiterated that changing the status of the house appeared to be the only way Mr. Gizzo would be able to construct the addition.

Mr. Gizzo asked if he would be able to apply for the Special Permit and at the same time request permission to build an addition on one of the apartments, and the Chairman replied that he could make it all part of the application.

Chairman Kamenstein said the Board would adjourn the hearing of Mr. Gizzo’s application until June, and he closed the meeting.

Respectfully submitted,

_____________________________

  Janice Will, Recording Secretary
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