Regular Meeting/Worksession

June 26, 2007

PRESENT:  
 
  Supervisor:
Sy Globerman




Councilman:
Thomas Belcastro


            Councilman:
Christopher Brockmeyer



            Councilman:
Warren Lucas

Councilman:
Christopher Morley                      

                     
Town Clerk:
Veronica Howley  

 
             Attorney for Town:
Roland Baroni

OTHERS PRESENT:  Director of Planning Liz Axelson  
The Board met in executive session at 7:30 P.M. in Delancey Hall prior to the regular meeting at which time the following resolution was offered:
RESOLUTION #125-TO GO INTO EXECUTIVE SESSION
Motion made by Supervisor Globerman

Seconded by Councilman Belcastro

RESOLVED, that the Town Board of the Town of North Salem hereby goes into Executive Session to discuss NSVAC budget and litigation.

Supervisor Globerman – Aye

 

Councilman Belcastro – Aye


Councilman Brockmeyer – Aye

Councilman Lucas – Aye



Councilman Morley – Aye


Resolution adopted.

WORKSESSION
1.
Discussion of Contractors Business Zone
Supervisor Globerman asked Director of Planning Liz Axelson to make a short presentation regarding Clearwater and the Contractor’s Business Zone.

Director of Planning Liz Axelson explained that the Board received a submittal on June 4, 2007 which had plan revisions based on her previous memos.  She asked Town Planning Consultant Hilary Smith of MDRA to look it over and at the last Town Board meeting the Board took action to conclude their Environmental Review by doing a SEQRA Negative Declaration.  The next step is for the Board to consider the local law and to consider a draft resolution to adopt the local law.  

Ms. Axelson said that the local law text itself really hasn’t changed much at all.  She said the last time we really had a major discussion of it was August 23, 2005 and there really were no major changes since that time because we have revised it and refined it so many times and on August 23, 2005 we had been through so much of the review process that we were posed on that date to do a SEQRA Negative Declaration.  

Ms. Axelson gave the Board a packet which contained a 5-page Draft Resolution of Adoption, a Draft Local Law, a Map with the site highlighted on the larger map and a little inset map which shows the parcels that are involved in the proposed rezoning.  In addition, the packet contained a Table of General Use Requirements and a Bulk Table which were prepared by the Applicants Attorney’s Don Rossi and Michael Liguori which were part of the June 4, 2007 submittal.  

Ms. Axelson explained that the only change of any note in the local law is on Page 7.   She said Paragraph O was added to address the issue of the scale which is only to be used for trucks that are part of Clearwater Construction.  The new Subparagraph O on Page 7 memorializes that by saying, “the use of any scales shall be limited to the weighing of materials used, sold or stored in connection with any principle or accessory use.”  She explained that the Supplemental Requirements are for all uses in the CB District.  Page 5 is the beginning of what are called “Supplemental Requirements” in other words the Zoning District Table says to 
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1.
Discussion of Contractors Business Zone (Continued)
you here are all the uses that you can do in the CB Zoning District and then the Supplemental Requirements give you additional little standards and criteria requirements that have to be addressed.   The header on that is on Page 5 under the Header 250-77.6 which says, “Non-residential uses in the Contractor’s Business CB Zoning District are subject to the following supplemental requirements:” It applies to all the uses in the Use Table that are nonresidential.

A brief discussion took place between Ms. Axelson and Councilman Brockmeyer regarding the Table of General Use Requirements.

Supervisor Globerman asked Ms. Axelson what the procedure would be for Clearwater if the Board passed the resolution tonight.

Ms. Axelson explained that if the zoning was adopted tonight, the next step for Clearwater would be to finish the review of the Conditional Use Approval, Site Development Plan Approval and Wetland Permit Approval which Clearwater already started with the Planning Board.  The Town Board was the Lead Agency for the whole proposed action which means zoning through all the permitting approvals.  The SEQRA Negative Declaration is done and once the zoning is adopted they can go back to the Planning Board and check those reviews.  In all likelihood they’ll end with some kind of conditional approval based on the plan.

Supervisor Globerman asked Ms. Axelson if all the wetland studies have been completed.

Ms. Axelson explained that she believed the Wetland Permit Review was pretty detailed right down to the last plant.   She said that our Wetland Inspector was pretty heavily involved from the beginning.

Councilman Brockmeyer said with respect to the other studies I understand that a traffic study was done for this particular zoning.  One of the concerns I’ve had not with respect to Clearwater but generally with respect to the CPU is that a comprehensive cumulative impact type traffic study has not been completed in light of all the developments that have been considered and that causes me a little bit of concern.  I guess while I am speaking I just have to tell you Mr. Shott that I am very concerned in light of the pending litigation about passing the Zoning Amendment right now.  It causes me great concern, I understand you’ve been going on for years, I understand you want to be done with it, maybe we all want to be done with it, but it does cause me great concern proceeding at this point in time given the pending litigation.  

Ms. Axelson said just to get back to your point on the cumulative traffic study; we’ve done a lot of different cumulative traffic studies in Town.  For example, when Highgate was the newest thing their traffic study and some of their other studies had to be sort of refashioned to address cumulative impacts.  In other words, if Highgate gets built and all these other possible developments whatever was on the table at that time get built what are the total impacts on all these different intersections and we would pick intersections.  Then Marriott became the most current thing so we made them do a cumulative look at area intersections, the same is true with Salem Hunt.  We asked them to do a cumulative look and when Orchard Hill was in front of us in the Scoping Outline we asked for a cumulative.  So, you know, usually it’s done by an applicant doing a large development impacting intersections and we want them to take all the flows into account.  It’s not something you would normally have the Town do, its own cumulative impact analysis for traffic unless it has some sense of what is going forward and when.  We never know that because a lot of these larger projects take years.

A discussion took place regarding traffic studies.

Supervisor Globerman asked Mr. Rossi the Attorney representing Clearwater if he wished to address the Board.

Mr. Rossi said just one or two things related to Chris’s comments.  I appreciate your forthrightness on Clearwater but I want to point out a couple of things.  One is the Traffic Study that was done for Clearwater is something that is probably the only thing constant in all of the reviews that have gone on with regard to these projects.  The business hasn’t changed, it’s been operating for twenty years and even on the expanded property since probably 1998 or so, so that issue was put to bed very early in the process that the traffic from Clearwater is not as significant as people may have thought and the counts brought that out.  
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WORKSESSION (Continued)

1.
Discussion of Contractors Business Zone (Continued)
Supervisor Globerman asked Mr. Miller with the firm Sive, Paget & Riesel if he wished to address the Board.

Ashley S. Miller said as you may know I represent the Colley and Mandelstam Petitioners in this matter, the new CPU matter I should say.  Eugene Colley, Lois Colley, Gloria and Charles Mandelstam, my clients, have raised concerns regarding the proposed action that you’re considering tonight and I urge you to consider this carefully.  Some of the issues that I’m going to outline here have already been raised but I’d like to raise them again because my client’s feel strongly about them.

I am going to address three main points.  First, Reverse Spot Zoning.  This case is presenting a potentially classic case of Reverse Spot Zoning.  Reverse Spot Zoning is where a single parcel of property that’s relatively small in relation to its surroundings is isolated and singled out for one particular use.  It’s the only use of that type in the vicinity of this property.  The property owner receives a benefit from this rezoning action and it is not in compliance with the Town’s Comprehensive Plan.

Ms. Axelson asked why it was considered “reversed” spot zoning and a discussion about spot zoning took place.

Mr. Miller said second, failure to comply with SEQRA.  Throughout the EIS as I’m sure you know, the Town Board as Lead Agency stated that it would undertake further environmental review when individual projects recommended by the CPU came before it.  The studies that are presented now and based on my conversations with the town attorney and the project attorney are all based on information that predates the CPU.  No new studies, no new information has been done.  
Mr. Miller said in the Negative Declaration I believe the most recent study referenced is in 2004 or 2005.  He said the fact that you I’m sure are aware is that tonight the rezoning if passed is nearly identical to the 2005 version that was before the Town Board and the Negative Declaration is nearly identical to the 2005 version that was considered.  He said in this sense the Negative Declaration simply substantively fails to analyze the potential negative environmental impact presented by this project.  SEQRA requires that a Lead Agency consider all aspects and parts of an action that are part of an overall plan.  That’s simple in the SEQRA regs.  You would have to consider cumulative impacts.  It’s a very important part of the SEQRA process.  I think it’s crucially important to note that no meaningful cumulatively impact studies were performed.  
Mr. Miller said I also want to point out the GEIS analysis of this rezoning was entirely misleading; it was based on a wrong premise. Throughout the GEIS it states that this rezoning is intended to recognize an additional use.  The proposed rezoning would do much more than that, in fact, it would allow expansion of the existing use.  So to rely on the analysis in the GEIS alone is plainly not (inaudible), they simply mischaracterize what you would propose to do tonight.

Mr. Miller said his final point is that he believed the rezoning would be unlawful because he believes the CPU is unlawful.  He said as you know the CPU was adopted last December and it’s been challenged in court by three separate parties.  He said if the CPU is found to be invalid all actions taken pursuant to the CPU will be found to be invalid and he explained why he believed that.

Supervisor Globerman said before I read the resolution I would just like to make a couple of comments based on information that came to us which I distributed to the Town Board Members from the Westchester County Planning Department as part of their study of the Croton Watershed.  They point out that 20% of the land in North Salem is used agriculturally in an agriculture use in one way or another.  They point out that of the 14,700 acres in North Salem almost 3,000 of those acres are in agriculture.  The 3,000 acres in North Salem that are in agriculture are probably at least 40% of all of the agricultural land in the ten towns that comprise Northern Westchester.  This is basically why we have people living here.  He said this is the most agricultural town in Westchester County and went on to explain why.  

Councilman Lucas said I would just like to make a comment.  We’ve had some of I think the best experts working on our CPU and the SEQRA process here and so I relied on them when they told me that we’ve done the job correctly, we’ve done it right and whether the studies can be done after or the studies can be 
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1.
Discussion of Contractors Business Zone (Continued)
done before, we’ve opted to do them after in some cases.  So I don’t think the CPU is invalid.  I think it is very valid and I think of this particular business quite frankly as a value to the town.  It’s been there for a long time and I think they determined traffic and stuff.  I think we know what the impact is but it’s not being changed really in any way.

Mr. Rossi said I just want to say just a couple of things in response to some of the legal arguments which we all know will be dealt with in the case.  All of the comments that were just made really fly in the face of what you all know has gone on in connection with the CPU and review of this particular zoning amendment.  This stack that I hold before you is the record maintained by our office since this began.  This is a classic case of how a Town Board rezones a single piece of property and it is not reverse spot zoning.  

Mr. Rossi said this Board as you know has spent several years trying to determine whether an Ag Business Use should be instituted covering a number of properties.  Large properties, some of which are right now in agricultural use.  You undertook comprehensive planning not capital C, capital P, comprehensive planning, held public hearings and made a determination that this particular use was something that would be a benefit to the community, should not be extended to other properties, should not be permitted in town-wide districts where such a use could crop up in more residential areas.  All of the factors that the case law in the State of New York has upheld where single pieces of property have been rezoned.  That is the case law of the State and determinations by law firms bringing of actions do not deem the Town Board actions unlawful and he explained why he believed that.   

Mr. Rossi said this zoning amendment has been worked on, it’s sound, there is no stay in affect, there is nothing whatsoever that prevents this and I urge you to keep moving forward with what you’ve done so well for seven years on our Petition.

Councilman Brockmeyer said Mr. Rossi I obviously did not have the benefit of nine years of dealing with this so I don’t have any commentary with respect to that part, I do have one question for you and that is why should the Town Board at this particular juncture expose itself, expose the town I should say, to potential liability by taking action now rather than waiting?
Mr. Rossi said I think you move forward with the process.  You are not stayed.  If the Legislature of the State of New York thought it was so important to stay this decision there would be a provision in Town Law or in the CPLR that would stay you from doing this.  There are stays automatically in affect in a variety of situations.  The example that we run into most locally has to do with the Zoning Board matters.  If you have a deck that’s alleged to be illegal and the building inspector hits you with a Notice of Violation you could go to the Zoning Board and it stays enforcement of that violation against you until the Zoning Board moves.  There are also provisions with regard to automatic stays having to do with subdivisions of properties.  Legislature is not provided for this because this is a drastic step that the Petitioner’s are taking in these lawsuits.  They are saying that the elected body of the Town after exercising its legislative power and authority and after studying these things, ok, to the extent that they deem sufficient are now being alleged to have acted improperly.  

He said the legislature doesn’t think in those situations where a Master Plan is contested that there should be an automatic stay and that’s why procedurally we can go forward.  Also, the issue with regard to Clearwater is you have a Petition that this Board until told otherwise really is under an obligation to consider and to continue and there is nothing that prevents you and I think even with what’s going on in this history you should go forward.  

Councilman Brockmeyer said my understanding is that if the spot zoning charge sticks there that we may have some exposure…

Mr. Baroni interrupted and said exposure meaning that if the plan was declared invalid and we’re guilty of spot zoning we would have to come back and make additional findings, perhaps do additional studies, readopt the plan.  These actions are not about damages if that’s what you mean.
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1.
Discussion of Contractors Business Zone (Continued)
Mr. Rossi said and Chris also I’m happy to share with you and you did make the statements at the last meeting and I’m very understanding of the fact that you have not been here to digest all these things over the years.  We wrote a memo to this Board several years ago outlining what we believe to be the case law in the State and again I’m happy to provide that, I’m happy to dig it out without having the Town go out and show you what the case law says about what the Town Board’s duties are and what a decision would be on a piece of property.  But the fact of the matter is this is why Ash and that’s why the Concerned Residents Attorney’s are talking about a benefit to only one landowner.  Again, I haven’t seen Ashley’s comments but that seems to be the one point that’s being driven home.  But just because a rezoning affects one piece of property doesn’t mean it’s spot zoning if the Town goes through an analysis, makes the determination that the use is one that benefits not only the landowner, it benefits the Town as a whole and is consistent with neighborhood character and several other factors.  There are six or seven the court takes in, not just it’s one piece of property so it’s spot zoning.  That’s why it’s not.

Councilman Lucas said Chris, this isn’t directed to you but it’s kind of answering the question you had.  He said you get the best experts you can, you try to make the best decisions you can and there’s always going to be somebody in many cases that’s offended and we’ve had a lot of lawsuits over the years that are filed because the person feels empowered to do that.  That’s their right to do that, whether they have merit or not, and I’m sure in any legal situation both attorney’s feel their sincerity in (inaudible) but in this particular case, I feel very comfortable that we are doing the right thing.  I don’t see any issues at all with regard to the legal issue.  I think the CPU is an extremely good CPU; it’s not unlike the one that we had last time and you know, I see this business really as a value to the community.  I just don’t see any issues with this at all.  So, if you asked me the question I would say you make the decisions you can with the best information you can, with the best experts you can and you move on regardless of whether somebody wants to threaten you with a lawsuit or not.

Supervisor Globerman read the draft resolution.

RESOLUTION #126-TO ADOPT LOCAL LAW #5-07 ZONING AMENDMENTS TO CREATE THE CB (CONTRACTOR’S BUSINESS) ZONING DISTRICT AND RELATED REZONING OF SPECIFIC PARCELS OF LAND

Motion made by Supervisor Globerman

Seconded by Councilman Lucas

ATTACHED

Supervisor Globerman – Aye

 

Councilman Belcastro – Aye


Councilman Brockmeyer – Nay

Councilman Lucas – Aye



Councilman Morley – Aye


RESOLUTIONS
RESOLUTION #127-TO APPOINT JAMES BARYSH TO COACH GIRL’S LACROSSE CLINIC

Motion made by Supervisor Globerman

Seconded by Councilman Lucas

RESOLVED, that the Town Board of the Town of North Salem hereby appoints James Barysh to coach the girls summer lacrosse clinic.

Supervisor Globerman – Aye

 

Councilman Belcastro – Aye


Councilman Brockmeyer – Aye

Councilman Lucas – Aye



Councilman Morley – Aye


Resolution adopted.
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RESOLUTION #128-TO AUTHORIZE SUPERVISOR TO EXECUTE COLLATERAL AGREEMENT WITH SIGNATURE BANK

Motion made by Supervisor Globerman

Seconded by Councilman Lucas

RESOLVED, that the Town Board of the Town of North Salem hereby authorizes the Supervisor to execute the form of Collateral Agreement presented with Signature Bank as approved by the Town Attorney and the Town Accountant to transfer the following accounts to said Bank:

General Account

Highway Account

Tax Account

RTX Electronic Deposit Account

Trust & Agency Account

Croton Falls Urban County Grant Fund Account

Cable Station Reserve Fund Account

Rectangular Black Corp. Account

Friends of Delancey Account

Thomas M. DePaoli, Sr. Fund Account

Sarah Bishop Account

Sciullo Escrow Account

Mottola Bond Account

Payroll Account

Marriott DEIS Account

Snyder & Snyder Escrow Account

Supervisor Globerman – Aye

 

Councilman Belcastro – Aye


Councilman Brockmeyer – Aye

Councilman Lucas – Aye



Councilman Morley – Aye


Resolution adopted.

RESOLUTION #129-TO APPROVE PAYMENT TO HAHN ENGINEERING FOR PEACH LAKE SEWER DISTRICT
Motion made by Supervisor Globerman

Seconded by Councilman Lucas

RESOLVED, that the Town Board of the Town of North Salem hereby approves the payment of $10,360.00 to Hahn Engineering to do the work necessary for the Peach Lake Sewer District low interest loan application to the Environmental Facilities Commission.

Supervisor Globerman – Aye

 

Councilman Belcastro – Aye


Councilman Brockmeyer – Aye

Councilman Lucas – Aye



Councilman Morley – Aye


Resolution adopted.

RESOLUTION #130-TO APPROVE PAYMENT TO THE APPRAISAL SERVICES GROUP
Motion made by Councilman Brockmeyer

Seconded by Councilman Belcastro

RESOLVED, that the Town Board of the Town of North Salem hereby approves payment to The Appraisal Services Group in the amount of $1,850.00 for an appraisal done for the proposed plant site property for the Peach Lake Sewer District.

Supervisor Globerman – Aye

 

Councilman Belcastro – Aye


Councilman Brockmeyer – Aye

Councilman Lucas – Aye



Councilman Morley – Aye


Resolution adopted.
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RESOLUTIONS (Continued)

RESOLUTION #131-TO AUTHORIZE SUPERVISOR TO SIGN DOT AMENDMENT B

Motion made by Councilman Belcastro

Seconded by Councilman Lucas

RESOLVED, that the Town Board of the Town of North Salem hereby authorizes the Supervisor to sign the Indexed Lump Sum contracts, Payment Factor Adjustment – Amendment B for the year of 2006-2007 for cost associated with the NYS Municipal Snow and Ice Agreement.

                                                                        

Supervisor Globerman – Aye

 

Councilman Belcastro – Aye


Councilman Brockmeyer – Aye

Councilman Lucas – Aye



Councilman Morley – Aye


Resolution adopted.

RESOLUTION #132-TO APPROVE REFUND OF PARKING PERMIT

Motion made by Supervisor Globerman

Seconded by Councilman Lucas

RESOLVED, that the Town Board of the Town of North Salem hereby authorizes the refund of $800.00 to Eustachio Cutaia at 19 Charles Place, Mahopac, NY 10541 for the return of Parking Permit #061 which he purchased in May 2007.

Supervisor Globerman – Aye

 

Councilman Belcastro – Aye


Councilman Brockmeyer – Aye

Councilman Lucas – Aye



Councilman Morley – Aye


Resolution adopted.

WORKSESSION (Continued)

2.
Discussion of County-wide Flood Drainage District


The Board briefly discussed the County Legislature’s plan to form a County-Wide Drainage District.  The Board agreed to put the proposed Town-Wide Drainage District on hold until they know what the County decides to do.  

3.
Discussion to Release the Garbage Bid Package
The Board discussed and approved the bid package for the collection of Refuse and Garbage and Recyclable Materials for the contract period beginning September 1, 2007 and ending on August 31, 2012.  The following resolution was then offered:
RESOLUTION #133-TO GO OUT FOR GARBAGE BID

Motion made by Supervisor Globerman

Seconded by Councilman Brockmeyer

RESOLVED, that the Town Board of the Town of North Salem hereby authorizes the Supervisor to release for bid the Specifications for the collection of refuse and garbage and/or recyclable materials as presented to the Town Board at this meeting.

Supervisor Globerman – Aye

 

Councilman Belcastro – Aye


Councilman Brockmeyer – Aye

Councilman Lucas – Aye



Councilman Morley – Aye


Resolution adopted.
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There being no further business and all those wishing to be heard having been heard, the meeting was adjourned at 10:10 P.M.  Motion was made by Supervisor Globerman, seconded by Councilman Belcastro.  All voted in favor.








_____________________________

S E A L





 
      Veronica Howley






 
  
                       Town Clerk

