North Salem Planning Board Minutes

February 25, 2009

7:30 PM – Annex

PRESENT:

Cynthia Curtis, Chairwoman




Charlotte Harris, Board Member




Gary Jacobi, Board Member




Robert Tompkins, Board Member




Bernard Sweeney, Board Member




Hilary Smith, Planning Consultant

ABSENT:

Roland A. Baroni, Town Attorney – not required to attend

Chairwoman Cynthia Curtis calls the February 25, 2009 North Salem Planning Board Meeting to order and states that we are going to reverse the order of the Agenda in order to take care of the smaller items first. 

REGULAR MEETING:

1.
Piedmont II Subdivision:  



(owner – Walter Hutchins)


Subdivision





(location – 9 Bloomer Road)

Consider Draft Resolution of Extension of Stormwater Permit Recommendation, Acceptance of Lot Line Change, and Final Subdivision Plat Approval (With Conditions) From March 5, 2009 to June 3, 2009.

Cynthia states that the Board needs to grant them an extension if the subdivision is going to continue to survive.

Chairwoman motions that the Planning Board Grant a 90-day Extension of Stormwater Permit Recommendation, Acceptance of Lot Line Change, and Final Subdivision Plat Approval (With Conditions) From March 5, 2009 to June 3, 2009 per Written Request.  Robert Tompkins seconds.  All in favor.  No opposed.

2.
Release of Escrow per Written Request:

· Stangarone Subdivision - $1,848.46
Chairwoman motions that the Planning Board Approve the Release of Escrow in the Amount of $1,848.46 for the Stangarone Subdivision per Written Request.  Gary Jacobi seconds.  All in favor.  No opposed.

After the motion Robert asks how many escrows remain.  Cynthia states that she and Dawn went through the list and Cynthia had a meeting with Paul Greenwood.  Cynthia states that there are about three on the list that we may never see the money for.  Cynthia asked if these could be run by the auditors to see if the Town Board could forgive it in order to get them off the books.  There are about eight or nine negative escrows for people who still live in Town.  Dawn will draft letters for my signature and we will give it one more shot to get the money in.  Robert states that applicants who had their escrows returned were happy to get their money back.

3.
Minutes:

· January 14, 2009
Chairwoman motions that the Planning Board Approve the Minutes for January 14, 2009.  Bernard Sweeney seconds.  All in favor.  No opposed.

WORK SESSION:

4.
Steep Slopes Draft Regulations; Stormwater Law Amendments, and Various Zoning 


Amendments for Clarifications (definitions and signs).

Cynthia states that she knows the Board just received the latest Draft this afternoon.  Robert has a concern about receiving the draft so late today.  Hilary asks if she should go through the changes.  Cynthia states that she will go through the sections and then we will jump to the changes as we go through the document.  Cynthia states that she would like the Board to discuss the definitions.  Cynthia refers to the definition of Land Development Activity on Page 4.  This definition is the key phrase that drives the permit in this whole Law.  Cynthia tried to take the definition apart to see if she could understand each part of it.  Cynthia realized that we don’t have a definition for each part, and sometimes we have duplication.  Cynthia reads the definition and asks if the language should read both “land disturbance” and “soil disturbance”.  Hilary will look at that.

Cynthia refers to the same definition and talks about the word “alteration”.  Cynthia assumes that alteration activity or construction activity refers to structures.  Robert states an alteration would be secondary to something that is already there.  Hilary states that she obtained this definition from the Stormwater Regulations after deleting some of the language.  Cynthia asks if the land development activity phrase is in the Stormwater Law.  There is a discussion with the Board as to what they think an alteration or construction activity is if it is not land disturbance.  

Charlotte mentions adding on an addition to a house.  Cynthia states that to her the word alteration is a building.  Robert states that an alteration may be extending a parking area off an existing driveway.  Cynthia asks would that not be a land disturbance?  The Board talks about changing the language to add in the word “including.”  The definition talks about clearing, and states that we have clear cutting, not clearing.  We don’t have grubbing.  We don’t have excavating but we do have excavation.  Let’s give this a shot at coming up with a definition where each part is further defined.  

Cynthia talks about clear cutting and selective cutting and states there is no sense in having those definitions unless it falls under land development activity.  Cynthia suggests starting with land development activity, put down all of the examples, and then go define them and take out everything else that is not land development activity.  

Cynthia states that the day of the Town Hall Open House a landscaper came in and talked with her about planting in wetland areas near ponds.  She wanted to know if a permit is required.  Cynthia states that she opened up the Freshwater Wetlands Law, and advised the person to speak with the Building Inspector.  We never talk about planting items.  After reading the law twice Cynthia felt that if someone is going to plant without removing any plants they would not need a permit.  Cynthia states that she had a discussion with the person about planting invasive species and might want to think about additional plantings.  Cynthia states that the language regarding disturbances talks about removal.  We never talk about planting.  Do we care if someone is planting non-native species on steep slopes?  

Hilary states isn’t that a disturbance under the steep slopes law.  Hilary states that it would be soil disturbance. The Board discusses the definition of disturbance.  Cynthia asks if we should add in language which states the removal or planting of vegetation.  Robert states that would stop all mitigation.  Cynthia states that if someone were to do any activity on a steep slope including digging big holes and planting trees a permit would be required.  Cynthia states that when large trees are planted, heavy equipment is used.  Hilary states that in most cases tree removal would also be involved.  Charlotte states that most likely people would not be planting large trees on a steep slope.  

There is a discussion about the Speyer property where planting was done on a steep slope.  Robert states that those holes were dug by hand.  Large machinery would not be used up there.  Cynthia questions whether the definition should state either the removal or installation/planting of vegetation.  Cynthia states that under land development activity we talk about the placement of fill, but the definition of fill is a verb.  

Hilary states that she took out a few definitions that do not appear in the law such as hill, hilltop, and ridge crest.

Referring to Page 3, Cynthia confirms with Hilary that the Board should choose which Applicant definition they would like.  The Board agrees that the second definition is much clearer.

Referring to Page 4, Cynthia likes the distinction between non-commercial and commercial in the definition for Customary Landscaping.  

Referring to Page 5, Cynthia talks about the percentages for moderately steep slopes and very steep slopes, and asks if we should also add in degrees.  Cynthia suggests we add it in.

Bernard talks about the letter to the Town Board from Rick O’Rourke of Keane and Beane regarding the Seven Springs Farm I, LLC property.  Cynthia spoke with Roland and he does not believe the Board should be concerned.  Bernard states that he does worry about it.  He states that they could bring us to court if they establish a background for it.  Cynthia states that it is a statement on the record.  Bernard states that it is still on the record.  Hilary states that this is not the most restrictive steep slopes law.  There will be a section about prohibitive activities, as well as exceptions.  Bernard is looking at what is claimed in the letter and would like to see background as to what the courts have already ruled regarding the zoning.  Cynthia states that Mr. Reisler can build on that piece of property and one additional permit would be required.  

Robert states that when he read the letter from Keane and Beane he remembered that this property was already subject to the Nastasi Ruling.  Robert would like to know how the Law will impact this site as opposed to other sites in Town in terms of the lot numbers.  Cynthia states that Mr. Reisler has presented a couple of proposals which showed him avoiding steep slopes of 25% or greater.  If he wants to do something on slopes the 10% to 16% slopes, he will need a permit.  Cynthia states that it has been known all along about the steep slopes.  Cynthia states that if Mr. Reisler had steep slopes of 25% which cut his property in half making him able to build in only one spot that might be an issue.

Robert asks if an analysis has been done to see how many properties would be impacted.  Robert states that would be important information to have.  Robert states that at some point someone will resist.  Cynthia refers to the zoning ordinance and talks about when someone is laying out their lot, having to deduct for wetlands and steep slopes.  Cynthia believes it is 25% for the steep slopes portion.  Cynthia states that someone can’t have a four acre piece of property as a buildable lot if it has wetlands and steep slopes on it.  You would probably need closer to six acres.  All this Law is doing is reinforcing that not only does someone have to have sufficient acreage to have the four acre part that is buildable, and when people do the construction we don’t want to see their house on a steep slope which disturbs 25%.  

Hilary has stated that their office could use GIS analysis.  Robert would like to see that information.  Hilary states that information could be used as part of an EAF.  Robert states that he does not want to be a part of a past process when the zoning was one acre, and people had two acres but they could not build on the second lot because it did not conform after they had paid taxes on it.  Cynthia states that never happened under this zoning ordinance because we had the build-in drop-down provision.  Cynthia states that there were a lot of lots like that such as on Hilltop Drive where they built on every other lot.  You don’t use the bulk requirements for the acreage that you are in, you use the bulk requirements for the lot width of the pre-existing lot.  We did build in a provision, and there was a misconception.  

Referring to Page 6 and the definition of Steep Slopes, Hilary states that it is probably best to eliminate from the sub-definitions the phrase and threshold covering the minimum of contiguous area and have one single threshold up in the general section under Steep Slopes.  Cynthia confirms that the percentage of acreage would be eliminated.  Gary refers to the first sentence in the definition and asks if this means an area of several land parcels.  Cynthia states that this refers to someone who has three lots in a row and one lot wants to do something on steep slopes that are part of a larger steep slope.  The Board is not sure about this language.  This language will be taken out.  

Gary asks why we need to define what a moderate and very steep slope would be.  Cynthia states that the activity on a moderately steep slope requires a Planning Board Permit.  With a very steep slope, we start out by saying that nothing may be done, but then we have the exceptions, if the only way to get to the buildable portion of the land is to cross the steep slope.  Gary asks which page that language would be on.  Cynthia replies that information is on Page 9.  Cynthia states that there are five bullets listed there under C(2) that we need to work on.  Gary does not understand C(1).  Cynthia states that C(1) talks about someone wanting to do any activity with slopes between 15% to 25%, a Steep Slopes Permit would be required from the Planning Board.  If someone wants to do activity on flat land up to 15% they don’t need a permit.  If the slope is greater than 25% the activity shall not be permitted.  We have not decided how the exceptions should be phrased.  It is very clear that 15% to 25% would require a permit.  If it is greater than 25% the person will not be able to go for a permit unless it meets one of the three or four criteria, which we still have to determine.  The one criteria we know is if the only way someone may get to the flat part of their land is to cross an area of 25% steep slopes they would be able to apply for a permit.  

Robert talks about clear cutting and an exception for someone who would like to selectively harvest under a New York State Forest Service Permit.  Hilary states that they usually don’t allow tree clearing greater than 15%.  Robert states that it is more regulated by the Federal Government than by the State.  Robert states that people harvest timber on mountainsides.  Bernard brings up Selby Hausermann’s property.  Robert states that is a good example.  Hilary talks about the Board adding in an exception in the definitions that will be covered under Chapter 189.  Robert is not sure Chapter 189 has that language in it.  Cynthia states that the only thing we are doing here is mention what triggers a land activity permit.

Referring to Page 6, Gary would like to know why we changed the size of an area from 1,000, 13,000, and 4,300 square feet.  Hilary states she suggested the Board come up with a size area in the main portion of the steep slopes definition, which currently is 1,000 square feet, and eliminate the square footage from the sub-definition.  Cynthia states a concern if the slope is moderately steep as far as regulating everything down to 1,000 square feet.  Cynthia states that the stormwater is 5,000 square feet or more.  Hilary states that this is a definition, which defines what constitutes a steep slope, it is not a threshold for what is regulated.  That will be talked about later in the Law.  Hilary states that the stormwater law with 5,000 square feet is relative to a disturbance threshold.  This square feet is intended to define what area extent of land would constitute a steep slope so that a small area does not get picked up as being regulated.  

Gary asks why we have three different area definitions.  Hilary states that after trying to apply the Law and work with it in the context of the separate categories, it is difficult and the areas are questionable.  The Board agrees to put a period after (25%) on Page 6, Nos. 1 and 2, and delete the balance of the sentences.  Gary would like to know why a steep slope is not defined as anything greater than 15% to 25%.  Hilary states that there are specific provisions relative to areas that are 15% to 25%, and relative to areas that are 25% or greater. 

Gary asks what the difference is between steep slope and moderate steep slope in terms of the regulation.  Hilary states that steep slope is the catch-all as in the title of the Law, then it is divided because there is a grading system for how permits are approved.  Robert states that steep slopes don’t require a permit, and moderately steep slopes, do require a permit.  Bernard suggests the Board cut down these definitions, as they are too confusing.  Cynthia talks about listing moderately steep slopes (15-25%).  Cynthia states that later on when reading the text it is easier to understand instead of looking at a range of numbers.  Bernard states that the bottom line is the range of numbers it has nothing to do with the words.  

Cynthia refers to Page 7, Article III on Applicability, and states that only one item belongs here and the rest all belong somewhere else with a different title.  Hilary states that Will gave her an outline, which was too confusing to implement for this revision.  Hilary will prepare an outline format for the Board to look at as far as structuring and reorganizing the document from the beginning of the Law to the end.  Cynthia states that under Applicability the actions are either regulated, exempt, or prohibited. 

Hilary refers to Page 7, Article III(4) and states that this gives the Board the ability to decide after reviewing a project that it is minor, and may be referred to the Building Inspector for an implementation permit.  Hilary copied the language from the revised Chapter 189 document.  Cynthia still feels No. 4 should stand alone.  Hilary states that the concept is good.  Robert asks if it is clear in sub-section (a) that all of these activities will be Type II Actions.  Cynthia states that only No. 4 is a Type II Action.  Cynthia suggests we may want to state the disturbance meets the criteria of a Type II Action.   

Hilary asks the Board if they have any thoughts on acreage for disturbance that they would consider.  Cynthia talks about defining the threshold for a steep slope, and if it meets the threshold, consider something up to ½ an acre.  Charlotte states that sometimes less is more.  Hilary states that is easy to eliminate and will give the Board more flexibility.  Cynthia states that regulated activities are exempt, not prohibited activities.  Gary asks why we are talking about wetlands.  Cynthia states that when the Board discussed the tree slashing activities, and they had a project before them where the person wanted to take down more then 2 trees.  The Board went for a site inspection and there was a little grove of about 20 trees, no wetlands, no steep slopes, and the property was not close to a neighbor.  That type of a project is what this Law is modeled after.  If the steep slope disturbance does not involve wetlands, or a neighbor’s yard, the Board will have the flexibility if the project meets the threshold for them to not require the applicant to obtain a full permit.  Gary asks why we need to spell it out.  

Hilary states that the Board has to set standards.  The Board talks about applying the same standards to everyone.  Cynthia states that we are talking about the Building Inspector determining the project meets the threshold, and the Applicant will have to come to the Board for a permit rather than putting an Applicant through an expensive review.  This will give the Board an opportunity to confirm the project meets the threshold, and the Applicant may obtain a pass.  Gary states that defeats the whole purpose of a Steep Slopes Law.  Cynthia states that the Board would still give the Applicant a permit, but we will not put them through a full process.  Cynthia shows the Board photographs of her property where she had a slope which was impossible to mow.  Cynthia had the area terraced.  Cynthia states that this may be an instance where the Board determines that it is not necessary for her to go to the expense of hiring an engineer.  That is an example where the Board would determine a permit is required, but an engineer is not necessary.    

The Board states that an outline would help them to review this Draft Law.  Cynthia asks Hilary to bring an outline with her next time.

Gary refers to Page 9, Item B(6) and asks why we list a time period.  Cynthia believes the language refers to  people who remove vegetation/trees on a continuous basis. Cynthia states that two trees are allowed to be taken down each year.  Cynthia states that without the time period someone could take out trees each month.  Gary states that person would be in violation of the Law.  Without a time period we would not be able to say that someone is in violation.  

Cynthia refers to Page 8(C), and discusses changing the language in No. 2 under Prohibited Activities.  Cynthia states that the Board needs the authorized exceptions.  Hilary has suggested a few other items listed as bullets under C(2).  Hilary will expand the definitions.  The Board discusses whether No. 2 needs to be in there at all.  Clustering is discussed as not affecting lot count.  The Board will discuss this further when Hilary comes back with a few examples.  Hilary states that for subdivisions the Board wants the ability to be a lot stricter.  Hilary will provide general, reasonable, and non-reasonable alternatives.  Buffer alternatives are discussed.  Bernard talks about the subjectivity of the Law.  Hilary states that if these Laws were crafted without subjectivity, it would just be an administrative function.  All Planning Boards are subjective and discretionary.  

Cynthia refers to Page 9D(3) and states she does not agree with the numbers.  It is not necessary to have 10 feet in between walls.  There is a discussion of changing the language to read “they shall not exceed four (4) feet in height, and at least three (3) feet is provided between stepped or terraced retaining walls.  Unless otherwise authorized by the Planning Board.”  That will give more flexibility.  Charlotte talks about listing  heights without distance.

Hilary walks the Board through Page 10, Nos. 7 and 8, and draws an example for the Board.  This is language Frank Annunziata added in.  Chapter 189 provisions are discussed.  There is a discussion about a project at WEC School which is on a slope where a lot of fill has gone in.  Cynthia does not understand why they did not come to the Planning Board first.  Robert asks if they are increasing their parking area.  Cynthia states that it will be, but the question was answered as “no.”

Hilary states that on Page 11, No. 16 she took out the stormwater references.  Gary refers to No. 20 and asks what the words “appropriate compaction” refer to.  Cynthia talks about having the topsoil stabilized in order support growth, versus rocks with areas of holes, where there would be no compaction.  A finished surface is discussed.  Hilary will ask Frank about this item.  

Cynthia states she likes the idea of the Authorized Clearance Form listed on Page 12.  Charlotte goes back to the moderately steep and steep slopes and states that there really are not that many references throughout the document.  There is a discussion about listing the words instead of the numbers.

Cynthia states that the whole section on fees and escrows may be taken out and instead refer to the Fee Schedule, which will need to be amended

On Page 13 waiver provision language has been added, as well as a new section (D).

Recommendations for penalties are discussed.  Many fine fees are too low.  Add a minimum.  Maybe we should have language allowing for the maximum extent allowed by law.  There is discussion about obtaining the advice of the Town Attorney.

On Page 26 the grandfathered language should be taken out.

The Board will continue to discuss this Draft Law again.  The Board Members ask to have more time to review the next draft prior to the discussion.

5.
Next Meetings:

· Regular Meeting – March 4, 2009
· Work Session – March 18, 2009
6.
Resolution:

Chairwoman motions to adjourn the Planning Board Meeting.  Bernard Sweeney seconds.  All in favor.   No opposed.
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