North Salem Planning Board Minutes

August 20, 2008
7:00 PM – Annex (Executive Session)
7:30 PM – Annex (Regular Meeting)
PRESENT:

Cynthia Curtis, Chairwoman



Bernard Sweeney, Board Member




Robert Tompkins, Board Member




Gary Jacobi, Board Member




Charlotte Harris, Board Member




Hilary Smith, Planning Consultant

ABSENT:

Roland Baroni, Town Attorney – not required to attend
ATTENDANTS:

Peach Lake Market:


Kenneth Siegel




Restrepo:



Ron Rabasco

Chairwoman Cynthia Curtis calls the August 20, 2008 North Salem Planning Board Meeting to order.  
1.
Executive Session:

Chairwoman motions that the Planning Board go into Executive Session to discuss Consultants.  Bernard Sweeney seconds.  All in favor.  No opposed.

Chairwoman motions that the Planning Board go into the Regular Meeting.  Bernard Sweeney seconds. All in favor.  No opposed

REGULAR MEETING:

2.
Peach Lake Market:  Kenneth Siegel

(owner – North Salem Deli, LLC)


Site Development Plan:



(location – 1 Dingle Ridge Road)

Consider Draft Waiver of Site Development Plan Review.

Cynthia states that we have a waiver request from Peach Lake Market for the installation of a new kitchen exhaust duct.  Cynthia reads over the Draft Resolution of Waiver of Site Development Plan Review and asks if the Board has any questions.  They do not.
Chairwoman motions that the Planning Board Grant a Waiver of Site Development Plan Review for Peach Lake Market in Accordance with Zoning Ordinance 250-47C.  Bernard Sweeney seconds.  All in favor.  No opposed.
3.
Restrepo:  Ron Rabasco


(owner – Jorge & Natasha Restrepo)


Site Development Plan


(location – 29 Dingle Ridge Road)

Consider Draft Resolution of Approval to Change the Limit of Disturbance Related to Previous Approval of Final Subdivision Plat.

Cynthia states that she misunderstood from the last meeting the route for the construction equipment.  Dawn provides Mr. Rabasco with a copy of the Draft Resolution.  Cynthia asks the Board if they are comfortable with the temporary disturbance.  Cynthia added in numbers which she would like Mr. Rabasco to confirm.  Cynthia talks about the new survey which was submitted and states that there is an area at the bottom of the driveway where construction equipment will go through.  This area is outside the limit of disturbance.  Cynthia confirms with Mr. Rabasco where the route will be for the construction equipment.  Mr. Rabasco points out where the fence is.  Cynthia states that Mr. Rabasco will keep an area of limit of disturbance, but move the limit of disturbance to conform with the fence.  Mr. Rabasco states that was already done and the limit of disturbance goes to the fence.  Cynthia has modified the Draft Resolution to state that this will be a temporary disturbance of approximately 10 feet by 100 feet, and at the end the grass will be restored.  Language has been added in regarding the Building Inspector possibly requiring erosion controls.  The area where the construction will go should be staked in the field, and the Building Inspector should be called so he may take a look prior to activity taking place.  Cynthia reads through the Draft Resolution, and states that this is for an amendment of the final construction plans for Lot 2 of the C&M Homes Subdivision.  Cynthia asks Mr. Rabasco to add a temporary route to the survey and submit a copy to the Planning Board and Building Inspector.  Mr. Rabasco states that he will review the survey with the Building Inspector prior to submission.  Robert asks what type of equipment will be going across the temporary route.  Mr. Rabasco states that it will be a track skid steer.  Cynthia confirms that the path width of 10 feet will be sufficient.  Cynthia asks the Board if they have any questions.  They do not.

Chairwoman motions that the Planning Board Approve the Draft Resolution of Approval to Change the Limit of Disturbance Related to the Previous Approval of Final Subdivision Plat for Lot 2 of the C&M Homes Subdivision for Jorge & Natasha Restrepo.  Charlotte seconds.  All in favor.  No opposed.

WORK SESSION:

4.
Comments From the Chair:

Local Law Amendment – Chapter 250 Zoning and Discussion of Possible Referral to MDRA.

Cynthia states that according to our zoning, any time the Town Board is entertaining a zoning change, it is supposed to be referred to the Planning Board for a Report.  The Clearwater Rezoning is being undone and re-written as part of the Stipulation of Settlement and it has been referred to us.  Cynthia e-mailed a Draft of the Local Law Amendment to the Board.  Cynthia spoke with Roland and requested a copy of the Stipulation of Settlement to assist the Board with their review.  This will help the Board to know what parts are locked in, and what parts may be looked at.  Cynthia just received a copy of the Settlement, and will e-mail it to the Board tomorrow morning.  Between now and our next meeting we will put together a Report.  If Roland has any suggestions of some areas that are not addressed or locked in, he will point them out to the Board so they may concentrate on those areas.  Cynthia states that the way we may assist the Town with this is to make sure there is clarity.  So many times when zoning ordinances are written, they are interpreted differently.  Cynthia states that when the Board reviews the Stipulation and the Draft Ordinance, if something is not clear, please point it out.  Gary states that there is a lot in the Draft Ordinance that was not clear to him.  Gary states that maybe after reading the Stipulation, we will be able to put two and two together.  Gary states that sometimes they are written like that on purpose.  Cynthia states that the Planning Board will ultimately be using the Ordinance.  Cynthia states that the Town Board has hired a planning consultant to write the Ordinance,  therefore, she does not recommend the Planning Board refer this to MDRA for their involvement.  Cynthia requests comments from the Planning Board within the next couple of weeks.  She will have a Draft for the Board to discuss with Roland at their first meeting in September.  Gary asks if there is a possibility of this becoming a template for subsequent action on other properties.  Cynthia states that would be a good question for Roland.  There is a discussion about spot zoning.  Robert refers to the Clearwater property and talks about the distance from the West end of the property to I-684.  He states that opens it up for review later on.  How could it not be considered a spot zone?  Cynthia talks about adding more meat to the Ordinance because there is such an importance to the distance to I-684, and states that we get the implication that that is the way the trucks should come and go.  Cynthia talks about adding in language in such a way so that businesses will use I-684 for any deliveries outside of the Town of North Salem unless they can demonstrate that is unreasonable.  Gary talks about how that will be enforced.  Cynthia states that the way it could serve a purpose would be if the Building Inspector received a complaint about the trucks being on June Road.  The business would be called and asked why they are on June Road to which they might reply the I-684 route doubles their time.  If it is in writing, it gives the Building Inspector a reason to call and question businesses.  Cynthia states that no one expects this to be policed.  Gary asks if the Town Board has a deadline for the Stipulation being agreed to. Cynthia states that the Town Board has to act in September.

Cynthia states that Mr. Bliss, as well as their planner from the Hawley Woods Subdivision Project would like me to meet with her.  They may have questions regarding the MDRA Memo.  Cynthia will set that up next week.  Gary asks if it is a good idea to meet with a private citizen without publicizing the meeting.  Cynthia clarifies that this is Steve Bliss, a developer, not Peter Bliss.
Cynthia states that the High School sent over documentation regarding lead agency.  Cynthia states that this information came to the Planning Board as an interested agency.  Cynthia asks Hilary if they are supposed to respond, or would it be for involved agencies to respond.  Hilary states that the Board does not have to respond unless they do have comments.  Cynthia states that is a major issue, and they know it.  This is for the development of a turf field in a wooded area.  They circulated a short form EAF for the development of fields. Cynthia called Chazen to inquire why they were circulating a short form.  Their response was that this was done in order to get the lead agency circulation done.  Hilary states that if they are going to coordinate a review, they have to use the Part I form.  Cynthia states that it is a Type I action.  Hilary states that then they absolutely cannot use the short EAF, it is completely inapplicable.  Hilary states that if they are coordinating an unlisted action they must use the long form.  If it is a Type I they have to use the long form.  Cynthia will call them again.

Cynthia states that a submittal came in from Joe Bryson for Fuelco.  Hilary has that to review for completeness.  Cynthia spoke with the Building Inspector about the use there.  A clarification about the continuation of the use will be discussed in the memo coming out from MDRA.  Cynthia states that in general this should not be a big problem.  She gave Bruce a heads up about assisting the Board with this, and they will look for his advise.  Robert asks if the work has started.  Cynthia states that they have finished the clean-up and the Building Inspector has a certification of that being done.
5.
Steep Slopes Legislation:

Cynthia asks Hilary to lead the discussion and focus in on where she needs direction.  Hilary states that she worked off the outline that Cynthia originally circulated.  The beginning of the new chapter has a standard introduction section which talks about the purpose and findings, the definitions are listed which are terms used in this chapter.  There are a few questions in there that are more easily dealt with after you have a better understanding of the meat of your Law so you may make sure that all of the terms that are in there are consistent with how you imagine using them.  If there is anything that isn’t necessary then those terms would come out.  Hilary states that they should begin on Page 7 and start with Applicability.  Gary asks Hilary if she wants comments before Page 7 at this point.  Hilary states yes, if he has them.  Gary refers to the definition of Angle of Repose on Page 3, and would like to know what is a “slope failure”, and what does “without incurring the likelihood” mean.  A 1% increase is not necessarily a problem.  Gary does not know what the definition of the phrase “incurring the likelihood of a slope failure” means.  Cynthia states they will get back him on that. Gary refers to the definition of Steep Slope on Page 6 and inquires about the phrase shown in bold, “over a contiguous horizontal area of 100 feet or more”.  Gary states that horizontal is one dimension.  Gary states that the word horizontal needs to come out.  Hilary will word it better.  Gary refers to the definition for “Structure”, Page 6, and asks if a road or tennis court considered a structure.  Cynthia states that we have a definition in our zoning.  Should we just refer it to that, and then it would be yes.  Hilary states that the zoning definition is “combination of materials constructed, assembled or erected on, above or below the ground or attached to something having location on or above the ground including but not limited to buildings, fences, tanks, towers and swimming pools”.  Gary asks if a road is considered a structure by that definition.  Hilary states that in zoning roads are not counted as structures.  Gary refers to the definition for “Very Steep Slope” on Page 6 and states that there are two definitions, are you looking for our input as to which we would prefer.  Hilary states yes.  Cynthia is more in favor of going with the more stringent choice and let the Town Board decide.  Cynthia states that right now the Environmental Officer is the Building Inspector.  Cynthia likes the concept of having an administrative type person dealing with the first flush for some of these permits.  The Town may be getting this same kind of person being identified in the Eastern Westchester Biotic Corridor legislation that is being written by the four Towns.  It is the same idea of an Environmental Monitor or Scientist who will do the first flush and if something needs to be done administratively, they will take care of it.  Only the big items will go before the Planning Board.  Gary asks if Bruce has the title of Environmental Officer.  Cynthia states that Bruce is the Code Enforcement Officer.  Any code enforcement that is not delegated to someone else by default ends up on his desk.  Gary talks about changing the title from Environmental Office to Code Enforcement Officer.  Cynthia states that she thinks Bruce would like to see the title changed to Environmental Officer especially with other projects coming.  Maybe that could be the Wetlands Inspector.  Hilary states that the Environmental Officer is defined as the Administrative Official appointed by the Town Board.  Gary talks about making the definition broader.  Cynthia likes the title of Environmental Monitoring Officer because the Town Board needs to realize that this is a specialized area.  They need to think about how they are going to handle it.  Hilary states that it gives them the ability to appoint a professional or someone different without having to change the entire Law.  Gary agrees, but asks what if they don’t do it?  Hilary states that in order for this Law to be on the books they have to appoint someone to administer the Law.  Robert states that it may be Bruce, and Bruce may not want it.  Cynthia states that is what happened with the Stormwater, which requires a Stormwater Management Officer.  Bruce called Cynthia to ask who that is.  Cynthia let him know it is him by default because he is the Code Enforcement Officer.  

Hilary states that there is a pre-review type of procedure that the Board may consider putting into this Law.  It is something that other Towns use for Laws such as Wetlands Laws.  They have an Environmental Clearance Form.  Anyone who applies for any type of Building Permit has to fill out this form which has basic information about the character of the site and the type of information you would see in an EAF, but which isn’t part of a building application process.  That form is then used to understand whether or not it requires or may require a permit for certain types of activities.  From there the person reviewing the clearance form may determine whether it is an exempt activity or a regulated activity and whether it falls under the Planning Board or non-Planning Board process.  Hilary states that otherwise it is difficult for someone reviewing Building Permit Applications to look at each and every one and understand based on the information in the application if they need further permits.  Cynthia states that she thinks this is excellent.  She has spoken with Bruce and Maureen about having meetings once a month or once every other week with the Superintendent of Highways, and sometimes the Chief of Police in order to sit down and talk about what new Applications have come in and where they may cross over.  If we had a piece of paper like that it would be great because it would put the burden on the Applicant to fill it out.  Bruce would probably welcome it.  After we get through our first flush, we should forward it to Bruce as well as the CAC for comments.  

Hilary refers to the exempt activities on Pages 7 and 8, and states she tried to address Customary Landscaping on Page 7 B(2) by putting it with ground maintenance and maintenance of existing areas.  In order for that to cover the type of activities the Board wants, it is important they feel comfortable with the definition of Customary Landscaping.  Cynthia asks if someone wanted to rototil and create a large garden on steep slopes would that be Customary Landscaping or is that an activity?  Robert states that would be farming.  There is a discussion about the movement of soil when a large area on steep slopes is cleared, especially when it rains.  Hilary states that a big garden isn’t necessarily considered to be Customary Landscaping.  Cynthia brought this up because the definition of Customary Landscaping talks about maintenance or improvements of lot areas for the purposes of accommodating grasses, trees, shrubs, flowers, and vegetables, etc.  Cynthia does not want to disrupt the person who wants to turn their back yard into a vegetable garden.  The reality is that if someone is biting off more than they can chew, there should be erosion controls in place.  Hilary talks about considering the addition of an area map.  There is a discussion about 1,000 square feet being reasonable.  That would be 20 by 50 feet.  Robert states that no one is going to grow a garden other than a personal garden that is 20 by 50 feet. No one would be interested in doing a commercial garden that is more than 20 by 50 feet on a very steep slope.  Cynthia states that is the size of her garden, and she made it in two phases, and is very happy she did not do it all at the same time.  Robert states that the most important exemption is not in here for the old farming law.  Cynthia states that in with the definitions we say that it does not include agricultural activities, so what are we going to do with that.  Robert talks about the 250 zoning and would not like it to be any more restrictive than it already is.  Cynthia states that if it is existing, then it may be continued.  Cynthia talks about the cutting down of trees and starting a farm on steep slopes and asks if in that situation the person should start fresh without any regulations.  Cynthia agrees that once it is in operation it should not be touched.  Robert states that as a practical matter that would not be done.  There is discussion about the Speyer property in which the driveway was built for a house that never was built.  Cynthia states that the house foundation has been taken down and carted away.  Cynthia states that we would like to think that someone will not create a farm on a steep slope.  Robert asks what constitutes forestry.  Hilary states that it is not a farm until it is operating, so theoretically be subject to the regulations.  Robert refers to West Virginia, Idaho, and Montana and states that many people may be classified as having legal farms, but they are tree farms for Christmas trees.  Many of those farms are built on eastern facing slopes.  Hilary states that if an application like that were to come in, it may be determined to meet the criteria not yet developed and be sent back to the Environmental Officer for a permit.  Cynthia states that some of the farms have a whole-farm plan, and talks about exempting agricultural activities for farms where a whole-farm plan is in place.  Cynthia states that if someone bought a piece of property and started to create a farm, she believes they should come in for a tree-slashing permit, as well as forestry.  Robert states a good example for a resident on Finch Road who wanted to build a farm where the land was level, but people did not want to see that happen.  Cynthia states that we are talking about real disturbance.  Robert states that was 10 acres which could have been clear cut.  Robert would like to see the farm exemption be as clear as possible so anyone existing would be exempt.  Cynthia talks about someone wanting to expand a farm into a new area.  She believes it is covered under existing landscapes.  Hilary states that if it is an existing operating agricultural farm, that is different.  If someone comes in and states that they are building a farm, that may be a way for people to get around all of the regulations, do what they want, and then say they could not make it as a farm.  Robert talks about trees being planted on boundary fences that are not taken care of.  In five years there are saplings growing.  The Ag law is going to supersede anything we do here relevant to this issue.  There are a lot of active farms here and we don’t want to do anything to discourage them.  Most of the good land has been taken up already.  Cynthia talks about expanding No. 2 on Page 7 to include existing farms.  The Board agrees with the 1,000 square feet.  There is discussion about linking the square footage to the definition of steep slope.  Hilary states that to have that type of prohibition, you need to have some kind of an exception. Cynthia talks about having a separate section at the end which Roland may advise the Board on because we can’t take land.  Robert asks what happens if someone has a legal building lot in Town now, do we have any idea how big a difference the effect between 15% and 25% will make in terms of increasing the grading angle for disturbance.  Robert states that it is a taking.  Cynthia does not believe it is a taking when we are talking about number of lots.  Cynthia was talking about individual lots.  People have to be able to get from the road to the buildable part of their land.  If it means the only place a driveway may be located is over a 30% slope, we would have to deal with it and work it through.  Cynthia talks about subdivisions where sections may not be reached due to steep slopes.  Hilary states that there is nothing that says a developer has to be allowed to get the maximum number of lots.  Robert how we differenciate between the individual lot owner in this law and a developer.  Cynthia states that Roland should craft a section to stand alone or built in so we are not precluding individual lot development.  Robert states an example about people paying taxes for over 50 years being unable to sell.  Cynthia will confirm with Roland where that language should go.  
Cynthia talks about a notation in the Draft Outline that the Planning Board did not include design standards if desired.  Hilary states that some design standards may be retaining walls, minimizing rock removal, or erosion controls.  There are a whole range of items that may go in there.  Cynthia asks if there is anything we don’t want to see that would be a critical design standard.  Cynthia asks Hilary if the Board should write what they want to see or what they don’t want to allow.  Hilary will provide the Board with some examples.  
Robert goes back to the farming operation and talks about changing the language to “in connection with an existing farm operation as permitted in Chapter 250 zoning”.  Cynthia talks about exempting the extension, and asks if someone has 100 acres of which they farmed 50 and then decided to farm the other 50 which may be steep slopes.  Robert states that if they are existing, they should be able to do that if they know what they are doing.  Hilary talks about Best Farm Management Practices.  Bernard asks what happens if there is a change of ownership.  Robert states that everything as it relates to the whole-farm plan use Best Management Practices.  Cynthia states all of the farms do not have a whole-farm plan.  Hilary states that when the Draft is a little further along they may want to send it up to Ag & Markets.  Cynthia states that farms may appeal to Ag & Markets on anything.  This way they have to demonstrate that they are a good, responsible farm.  Robert states that the whole-farm plan becomes a beurocratic exercise because most people are too busy to fuss around with it.  Cynthia states that only a couple of farms are on the whole-farm plan.  Robert states that more farms will requesting to go on the plan because there is DEP money out there.  Plans have to be submitted to DEP in order to be eligible for funding.  Gary asks if we have the ability to subpoena a witness.  Cynthia states that is the technical term.  Hilary states that the Draft she was working with had language in it from another municipality.  She will take that language out. 

Gary refers to Pages 11 and 12 and would like to know if the CAC has to respond and if so, do they have a time limit.  Cynthia states that no they do not have to respond, we have given them a minimum of 30 days.  We should ask for a return date.  Hilary states that if they have not commented within 30 days then that would give the Board the ability to move forward without them.  Cynthia talks about revising the language so the CAC reports back within 30 days.  
Cynthia confirms that the Board does have the ability to waive the Public Hearing.  
Gary refers to Page 13 regarding the Planning Board granting denials.  He asks why we need this in there at all. Cynthia states that Boards are reluctant to do this, if we put it in there and point out that the Board has the capabilities and the responsibilities to do it, it is easier for a Board.  Hilary states that it might be a legal requirement.  Cynthia states that we could check with Roland.  Cynthia states that it is like SEQR and SEQR findings where people are reluctant to make a finding because they may be sued.  Hilary talks about the Law stating exactly under what terms you are able to issue a denial.  Gary states that is the problem, we don’t know what all the terms and conditions are in order to issue a denial.  Cynthia states that we would have to go through these steps.  Cynthia states that it is subjective, but it sets in place the thought process.  Gary states that it goes without saying that if someone is asking for a permit they are asking to be approved or denied.  
Cynthia asks if the Board has ever denied something.  Gary and Bob both state yes.  Cynthia states that it was done once when she was on the Board.  Gary states that the Board’s goal is not to deny something.  Their goal is to work with an Applicant to find their way through.  Cynthia asks the Board if they did the denial as a formal Resolution.  Hilary talks about an Application being denied without having a clear rationale that is supported by the law.  Gary states that they did have a rationale.  Gary states that this section does not give a rationale to deny it.  All the prior sections give the rationale to deny it.  This is just saying we may deny it.  Gary states that there are only two choices approve it or deny it.  Charlotte agrees that the Board does not want to limit itself.  Hilary will check with Roland.  Hilary states that something should be in there for people who just assume they are going to get a permit.  Charlotte states that you may list permit or denial language and then refer back to the body of the Law.  Cynthia talks about packaging it in the section where issuing a permit is discussed and state that the Planning Board must make a determination to either grant, grant with conditions or deny.  
Gary refers to the top of Page 18 where a monitoring escrow account is discussed, and states that we should actually mean that the Planning Board require an Applicant to pay for it, not just open an account.  Hilary states that Section C under Article V talks about the escrow account procedures.  Hilary states that the Standard Schedule of Fees is really just fees and does not set forth a process telling Applicants when they have to establish and maintain escrow accounts.  Cynthia states that it is inconsistent.  Hilary talks about adding in language such as “in accordance with the permit review escrow account procedures set forth in”, and then refer back to Article V.  
Gary refers to Page 18, 7(a), where site inspections are discussed and suggests the word “one” comes out.  
Cynthia wraps up the comments and states that Hilary will provide the Board with a better definition for the Angle of Repose.  Hilary asks the Board if the mind her moving the last two parts of Article 9 up into the beginning of the Law.  Gary confirms the inclusion of slope failure and the likelihood.  Page 6 we chose No. 3 over No. 2.  We will look at structures to see how roads blend in.  Gary states that would be paved and dirt roads.  On Page 8 Cynthia will talk with Roland regarding a taking on a single lot to make sure there is appropriate wording in there so that would never happen.  On Page 13 we are going to take out H, and bring denial part up into G.  The fees and escrow on Page 18 will be reworded.  Hilary will fix E(2) on Page 18.  Page 18 No. 7, we took out “one or more”.  Gary states that on Page 20 take out Deputy Inspectors, it could be a consultant or an outside employee.  Bernard states that the word qualified should go in there.  Gary talks about Page 21 regarding a punishable fine not to exceed a certain amount.  Cynthia states that Roland tells us what the maximum is.  The amount may always be reduced.  

Cynthia states that she and Hilary will get this Draft updated either by the end of this week or Monday.  She would like to circulate it to the CAC and the Building Inspector for comments.  We have a very light meeting on September 3rd.  Maybe we could finish it up at that meeting and then get it over to the Town Board.  Cynthia confirms Robert will research his agricultural questions by then.  Charlotte states she will not be at the September 3rd Meeting.   
6.
Next Meetings:

· Work Session – August 20, 2008
· Regular Meeting – September 3, 2008
7.
Resolution:

Chairwoman motions to adjourn the Planning Board Meeting.  Charlotte Harris seconds.  All in favor.   No opposed.
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