North Salem Planning Board Minutes

February 2, 2005

7:30 PM – Annex

PRESENT:

Peter Nardone, Deputy Chairman




Bernard Sweeney, Board Member




Robert Tompkins, Board Member




Gary Jacobi, Board Member

Liz Axelson, Director of Planning

Roland Baroni, Town Attorney

ABSENT:

Charles Gardner, Chairman

ATTENDANTS:
North Salem Center:
Don Rossi, Esq.

Salem Hills:


Don Rossi, Esq.




Peach Lake Commons:
Timothy Allen




Finch Tavern:

Kenneth Siegel

Deputy Chairman, Peter Nardone, calls the February 2, 2005 North Salem Planning Board Meeting to order.

PUBLIC HEARINGS:

1.
North Salem Center:


Don Rossi, Esq.

Continue the Public Hearing Regarding Site Development Plan Approval.

Continue the Public Hearing Regarding Wetland Permit Approval.

Liz provides a quick update on the project status.  Liz states that she had a conversation with Joe Bridges, Town Wetland’s Inspector.  Except for a few specific refining comments, he is generally happy with the clearing, grubbing and wetland mitigation plan.  That was one item the Board needed to have addressed before closing the Wetland Permit Approval Public Hearing.  Liz states that we are awaiting review comments from the Architectural Review Board.  Liz has spoken with a couple of the members, and although they have not had an official meeting to discuss this project, they both have no issues regarding the elevation for the proposed building at North Salem Center.  At this point, Liz states that the Board may close the Public Hearings if they feel comfortable doing so. Peter asks the Board if they have any comments.  They do not.  
Liz states that Bruce Thompson has signed the Application Processing Restrictive Law (APRL) Form, which indicates that there are no violations.  Peter asks Liz if there should be a motion at this point to close the Public Hearings?  Liz states that Deputy Chairman may open up the floor for public commentary, and then close the hearings.  Mr. Mandelstam states that this is a Public Hearing, aren’t we entitled to say something if we feel it is appropriate?  Mr. Rossi states that the public has had an opportunity to speak at several meetings.  It is not as if the public has not had an opportunity to make comments.  Mrs. Mandelstam states that this is a continuation of the Public Hearings.  Roland states that it would not be unusual in any way to let the public make comments.  
Mrs. Mandelstam states she will address the Applications for Site Plan and Wetland Permit at the same time.  On the Site Plan Application for proposed Building A, dated June 14, 2002, lists the purpose of the building as “office space”.  The Statement of Use states “remove and replace wood frame structure”.  “This will result in development of 3,600 square feet of new office space.  Mr. Liguori and or Mr. Nitkin have spoken about the possibility of mixed retail office, but were not sure.  Mrs. Mandelstam states that the Board should find out exactly what the uses will be, in view of the different uses, including medical and dental.  Mrs. Mandelstam refers to comments from Joe Bridges dated November 13, 2003.  Mr. Bridges points out that methods to avoid wetland impacts should be considered before mitigation.  Mr. Bridges suggests eliminating the expansion of Building A, or locating the proposed building on another part of the site that is not within a controlled area.  Mrs. Mandelstam refers to comments dated July 9, 2003 and September 30, 2003, where Mr. Bridges further states that the expansion of this building is not recommended. Mrs. Mandelstam states that Mr. Bridges points out the potential impacts including, damage to vegetation resulting from improperly felled trees, disturbances associated with building construction activities, and uncontrolled soil dispersal, erosion and sedimentation should be avoided and minimized to the maximum extent possible.  Mr. Bridges points out that it is recommended that the construction or renovation of Building A be limited to the size of the existing footprint and located as far away from the conservation easement and controlled area as possible. Mr. Bridges also points out that proposed construction activities are to be located “near the recently remapped portion of New York State DEC Wetlands L-9 and the tributary to the Titicus River which border the westerly and southerly project site boundaries, respectively”.  The question is whether or not New York State DEC has indicated jurisdiction or non-jurisdiction.  The previous comments were from an MDRA memo dated October 12, 2004.  Joe Bridges also points out, in his October 12, 2004 memo, “the proposed wetland mitigation consists of the “clearing and grubbing” of an area measuring approximately 19,000 square feet within the existing Conservation Easement and Controlled Area, and the replanting of plants.  Mrs. Mandelstam submits copies of documentation she has referred from tonight, which list bullet points.  Mrs. Mandelstam states that as for the Conservation Easement dated December, 1990 between Cambridge Associates and the Town of North Salem, provides that the grantor, Cambridge gave up the right to excavate, grade or remove topsoil, clay or other natural materials from the area between the edge of the site and the Titicus River.  We submit that construction of Building A would violate that Conservation Easement.  Mrs. Mandelstam states that under SEQR, a Wetland Permit Application makes for an “unlisted action”.
Mr. Rossi states that concerns discussed tonight are about impacts on controlled areas in wetlands pointed out in comments from MDRA that are a year and a half old.  Mr. Rossi states that MDRA is now satisfied.  We have done what is necessary under the wetland permit approval.  

Liz states that when she spoke with Joe Bridges today, he stated that he had plans revised January 5, 2005.  Liz asks Tim Allen to provide copies to the Planning Board as soon as possible.  Mr. Allen thought that they were already provided, but will double check.  Mrs. Mandelstam states that if plans were just received January 5, 2005, the public has a right to look at them and make comments.  Mr. Allen states that nothing has subsequently changed.  Liz states that she and Dawn will double check the Planning Board File.  The Wetland Mitigation Plan is discussed.  Liz asks Mr. Allen to have Barbara Sparks from Bibbo give her a call to confirm.  

Liz states that when the issue came up as to whether or not it was a Type I action, we did look at both the Site Development Plan and Wetland Permit Application and concluded that it was a Type II action, not requiring further SEQR review.

Mr. Rossi states that regarding the uses, this is a commercial center.  The uses that will go in there will be uses the landlord feels will be commercially viable.  There are limited types of uses that could go into this spot.  The Town Zoning Ordinance does not permit retail uses that are open-ended.  The list is very specific.  Office uses consistent with the NB district are permitted.  Mr. Mandelstam states that the NB uses include medical and dental facilities.  Unless the Board, in its deliberations and approval procedure language do something about that possibility, then the owner will be able to put in whatever is permitted in NB.  Mr. Mandelstam understands that the zoning may not be changed by action of the Planning Board, but you may provide rational arrangements that deal with the nature of the property and it’s proximity to the Titicus River Tributary and to the reservoir.  Mr. Mandelstam states that the issue is not as simple as Mr. Rossi has stated.  Mr. Mandelstam states that the Planning Board should address this in their deliberations about this Application.  
Mr. Rossi states that if the Planning Board has concerns about the uses, he would like to know about it.  Just because a medical or dental office is permitted, does not mean that there will be damage to the water.  Any operation would be conducted in accordance with laws and strictly enforced.  We are not presenting any undesirable uses in the NB district.  Mrs. Mandelstam states that there is a water issue with dental or medical.  In the past, water had been brought in from another part of Town.  Mrs. Mandelstam states that the client has stated they would have offices.  That is what has been submitted to this Board.  Roland states that the earlier approvals restricted the site to dry uses only.  Mr. Allen states that they are allowed a certain amount of gallons.  They have a cap on the gallons allowed.  Depending on how Mr. Nitkin rents out the units, he has to abide by the amount of gallons allowed.  Roland asks Mr. Allen if he has that from the County in writing. Roland remembers discussions with Ed Delaney whereas there were restrictions of dry uses only with no way to enforce it.  Mr. Nitkin states that they have a master water meter on the property.  They submit a monthly report of gallons consumed on the property to both the Town and the County.  Mr. Allen states that is part of the Public Water Supply Guidelines.  Gary states that does not show what is left on their tap.  Gary would like to know what that amount would be.  Mr. Allen states that he does not know that information off hand.  Mr. Nitkin knows that every month they are within the maximum amount allowed.  Liz states that there are copies of the report in the Planning Board files.  Gary asks where we stand with hearing from the DEC.  Liz states that would be a condition of approval.  Liz states that normally the Planning Board would do an approval, the Applicant would address conditions, and then we would hear from the DEC.  Mr. Allen states that DEC is not involved in the approval.  Mr. Allen states that the wetland is further down the corridor.  Liz confirms that Gary is talking about DEP, not DEC.  Mr. Allen states that DEP is involved.  They have received and responded to comments, and should have DEP approval soon.  

Mrs. Mandelstam states that with the tentative issues, it would be prudent for the Board to hold both hearings open. Mrs. Mandelstam states that the Public Hearing should be kept open until all comments are in.  Mr. Rossi states that the Planning Board has designated this as a Type II action.  There is no need to prolong the Public Hearings.  The Board may close the Public Hearings tonight and grant an approval conditioned on DEP approval.  Liz states that DEP had comments November 9, 2004.  Liz states that the Planning Board circulates to DEP, as well as interested agencies and depends on the Applicant to pursue comments.  As a condition of approval assuming that the applicants have gone forward to obtain their reviews so that once they obtain an approval, they won’t need multiple extensions.  Peter asks if there are any comments from other members of the public.

Noreen Siegel would like to know if the traffic impacts have been addressed.  Mrs. Mandelstam states that issue was raised last month in her memorandum.  There is a serious traffic issue when you come into North Salem Center.  With a new building proposed on the left, as well as the existing Post Office, the issue of traffic has not been addressed.  Mrs. Mandelstam states that is a serious environmental, public safety issue.  Robert states that he has seen comments from James Hahn, Hahn Engineering for several years.  The Site Plan was approved in 1992.  Mr. Rossi states that there is not a serious traffic problem.  Mr. Rossi has not seen concerns regarding traffic problems in the review memos.  Mrs. Mandelstam states that as a member of the public who uses that Post Office, there is a serious traffic problem.  Mr. Rossi states that he is a member of the public and has never seen the slightest hint of a traffic problem there.  Mr. Rossi states that this issue has been analyzed.  It has been raised during the Public Hearing process.  It was not an issue raised by the consultants.  There is no traffic flow issue.

Mr. Allen states that the Planning Board Members were with me on a Saturday morning for a Site Visit.  There was no issue with traffic flow.  Mr. Mandelstam states that Mr. Rossi is not qualified because he is an advocate for this project.  The Board needs to consider the possibilities that exist regarding the possibility of an enlargement of Building A, coupled with a busy Post Office.  Mrs. Siegel states that the intersection of Route 116 and June Road is a very dangerous intersection.  

Julie Cherico asks how long both of the Public Hearings have been open for.  Mr. Rossi responds that the Public Hearings have been open since November or December.  

Amy Rosmarin would like to know if there is value to the Town if the Public Hearings were to be closed.  Liz states that there is no reason to keep them open at this point.  Liz talks about watching the timeline.  We are not supposed to keep public hearings open for more than four months.  Liz states that public hearings are continued until commentary has been given, and issues have been addressed.  These applications have been through extensive reviews. There was an issue regarding wetland mitigation.  There have been consultations between the Applicant’s Wetlands Consultant, as well as the Town’s Wetlands Consultant.  The Town’s Wetlands Consultant called Liz today and stated that he is satisfied.  The only other comment is that we are waiting to hear from members of the Architectural Review Board.  Liz has received calls from two of the members stating that they do not have any issues regarding the elevations.  The Architectural Review Board has not held a meeting yet to formalize their comments.  Liz does not envision any more issues to be addressed that have not already been discussed.  Liz states that regarding traffic, we look at a scale in regards to the proposed development, as well as the traffic number provided in the EAF to see if there is a threshold that requires further review by a traffic engineer.  In this case, we don’t see a necessity for a traffic study.  Mr. Mandelstam asks if it was considered that a medical or dental clinic could be there?  Liz states that the calculations were based on worst case, which would be retail, which would require more traffic than medical and dental.  

Mrs. Siegel states that she has never received a notice regarding the opening of the Public Hearings.  Mr. Rossi asks Mrs. Siegel if her residence is located within 500 feet of the proposed property boundary.  Mrs. Siegel states no she is not.  Liz states that a notification goes out to residents within 500 feet of the proposed property boundary. Mrs. Siegel states that maybe the population has not been heard from yet.  Mr. Rossi states that once the Board’s obligations have been met, as far as obtaining public comments, at that point, it is appropriate for the Board to close the Public Hearings.  It does not mean that closing the Public Hearings automatically means an approval. There is a statutory requirement that the public has an opportunity to be heard.  Once the public has had an opportunity to comment, at that time it is appropriate for the Board to consider the comments and arrive at a determination.  Liz asks Roland if he has an opinion on whether or not to keep the Public Hearings open.  Roland states that he does not see anything to be gained by keeping the Public Hearings open.  The Public Hearings have gone on for months.  We have heard tremendous comments on all of the relevant issues.  The Architectural Review Board has not submitted their report, but it has been noted that it is on the way.  A Planning Board Approval could be contingent upon approval from the Architectural Review Board.  In fairness to the Applicant and the processing of the Application, it should move forward.  Mrs. Siegel asks if it is a matter of how long the Public Hearings have been opened, or the amount of participation.  Liz states that Applicants have to meet a very high threshold of completeness before being put on a Planning Board Agenda.  Very often there will be a four or six month review to be determined complete.  Public Hearings are opened, and continued for several months, depending upon the application.  We work with a Planning Consultant, Town Engineer, and Wetland Inspector, as well as receiving public commentary.  

Peter asks if the Board has any other comments.  Robert states that he has listened to the issues.  In regards to the traffic issue raised, the North Salem Center can be busy.  It will be busier, as is everything around here.  It will be a pain for everyone getting in and out of there when it is built.  The parking and wetlands have been studied.  Robert encourages Mrs. Siegel to come out and voice her concerns.  In terms of fairness to the Applicant, the idea of closing the Public Hearings is justified.

Deputy Chairman motions that the Planning Board Close the Public Hearings Regarding Site Development Plan and Wetland Permit Approval for North Salem Center.  Gary Jacobi seconds.  All in favor.  No opposed.

2.
Salem Hills:


Don Rossi, Esq.

Continue the Public Hearing Regarding Final Subdivision Plan Approval.

Don Rossi submits a letter from the DEC confirming their approval of the project.  The receipt of this letter was one of the major issues discussed with the Board last time, as it was an open comment from the Roger Schalge, Town Engineer regarding the stormwater drainage system.  Peter asks Liz if she has seen this letter.  Liz states that she is seeing it tonight for the first time.  Liz states that she had discussions throughout the day with Don Rossi, Roland Baroni, and Roger Schalge to go over the same unresolved issue, about stormwater runoff as expressed by Roger Schalge, that have not been addressed.  Liz does not want to repeat what she spoke about at the last meeting. However, Liz states that it is incumbent on the Town to address local concerns and to confirm that increases in stormwater runoff are properly managed.  Roger Schalge had made comments, a meeting was held as to how those comments would be addressed.  A revised submittal has not come in to address those comments. Liz hesitates to move forward with approval when the engineer is not satisfied.  Eventually, the Town will be offering these roads for dedication.  Looking down the road, if it can be proven that the existing drainage improvements are adequate to handle the flow, and then it may be done.  If it is not proven and we move forward for approval, when the Town faces the dedication, the Town Engineer will raise the same issue.  If the Town moves forward and accepts the road and there is a drainage problem, the Town then has to go outside of the property, may have to build new drainage improvements, and obtain easements for right-of-ways to have access to the land.  Liz states that it is silly to pretend it is not an issue.  Liz states that it needs to be addressed.  Roger Schalge has offered to meet with the Applicant’s engineer.  Roger Schalge has been very direct about requesting routing calculations, culvert calculations, and other comments that should be addressed.  Don Rossi states that they did meet once with the Town’s Engineer.  The stormwater drainage from the site runs from our site under a culvert that Drew Outhouse approved in 1994.  Drew is satisfied with the culvert.  That culvert empties out on the other side of the road, which is NYCDEP property, and then drains down to the reservoir.  The DEC has approved the drainage after extensive review.  Revisions have been made to the drainage system.  We don’t question Roger Schalge’s comments.  The DEP and DEC have provided their seal of approval.  The two authorities that are in charge say it is alright.  Liz states that the DEP and DEC are not looking at local concerns.  Liz states that if Don Rossi feels comfortable with the calculations; provide the calculations to Roger Schalge that show why you feel comfortable. Don Rossi states that this Board is in a position where it may feel a great degree comfort with the DEC and DEP approvals.  There will be further conversations with Roger Schalge.  Don Rossi states that they will not meet the calculation requirements that the DEC has.  Those are the requirements that Roger Schalge is asking us to meet. We need to work out something with Roger Schalge.  Don Rossi states that the Board may close the Public Hearing that has been going on for many months more than the previously discussed Public Hearings, as this is the only issue that is left.

Julie Cherico states that the drainage is not the only issue left.  Don Rossi states that the Public Hearing may be closed.  We will sit down with Roger Schalge and our engineer to go over this issue.  Roland asks if Roger Schalge has made a response to the letter of approval received tonight from the DEC.  Liz states that Roger Schalge has not seen this letter yet.  Gary asks Don Rossi what the problem is with providing the drainage calculations.  Don Rossi states that they will not meet the DEC requirements.  Gary asks Don Rossi if they are missing by 1% or 95%.  Don Rossi states that they held off on resolving this issue with until they received the DEC letter.  Don Rossi states that this is an isolated issue.  Don Rossi states that he is not sure calculations under the new regulations have been done.  Don Rossi states that whatever calculations that have been done to date will be shared with Roger Schalge.  Don Rossi states that they will sit down with Roger Schalge to go over the comments.  Don Rossi states that the road grade was also a concern to Roger Schalge.  Don Rossi states that the Public Hearing may be closed.  We will revise the plans if necessary.  

Peter asks the Board Members if they have any other questions or comments before we open up the floor to the public.

Donald Coleman states that he attended the last meeting.  He stated concerns at the last meeting about blasting, as well as the water supply.  Mr. Coleman states that he has obtained a copy of Code Chapter 48 regarding blasting.  Mr. Coleman states that the Town should have a balance when it comes to blasting for a single lot, versus a subdivision.  They should draw the line and use other methods to meet the needs.  Mr. Coleman states that the language in Code Chapter 48 seems to use the word “may” a lot.  I would recommend that they ask for the information.  Mr. Coleman states that the police department is mentioned in Code Chapter 48, but not the fire department.  Mr. Coleman states that this Town is too small to handle what is considered to be a specialty.  The Town should have a specific consultant.  This is not a specialty for the Building Inspector or Town Engineer.  It was previously stated that insurance protects people.  Insurance is mainly concerned with the Town.  Mr. Coleman states that a suggestion was made previously for me to go to the Town Board with my comments.  Mr. Coleman states that he will go to the Town Board if it will be helpful to them.  Liz states that Mr. Coleman may also write a letter to the Town Board with his concerns.  Mr. Coleman states that he has spoken with Drew Outhouse.  Liz states that Drew Outhouse does not have a role in recommending amendments for the blasting law.  Mr. Coleman brought documentation with him tonight regarding a company that does seismographs.  Each blast is controlled. Mr. Coleman states that eventually there will have to be a public water supply.  The Health Department has asked for 100% expansion.  The houses on Oak Ridge Road and Overlook Road are approximately 50 years old.  We will eventually have the same or similar water problems as is in Croton Falls.  Mr. Coleman states that he reviewed the report prepared by Leggette, Brashears, Graham Inc.  They did a nice job.  Their concern is with water quantity, water quality is a different subject.  This is a concern and should be made aware of.  Mr. Coleman would like to thank the Board for their time.

Julie Cherico would like to make a distinction between closing a Public Hearing when there are outstanding issues, as opposed to closing a Public Hearing when all issues have resolved and conditions have been met, as was the case in the previous Agenda Item for North Salem Center.  The Director of Planning has stated that she is not satisfied, and that all of the issues have not been resolved.  That would be the difference between this Application and North Salem Center, discussed earlier tonight.  The Public Hearing has been opened since December 2004. The current Plan is a new Plan, than what was approved in Preliminary, and a big difference when you are subdividing a piece of property.  The Board has not discussed the reconfiguration of the lots.  Screening issues have not been addressed.  The issues that Mr. Coleman raised were raised in December 2004 as well as January 2005, and are still not resolved.  It does not matter how long the Public Hearing has been opened, as long as the issues are resolved and conditions met, and that is not the case here.

Don Rossi states that North Salem tends to keep Public Hearings open longer than other towns that he has practiced in.  The Public Hearing is not the forum in which issues get resolved.  The Public Hearing is the forum 

in which members of the public have an opportunity to raise issues that the Board considers and evaluates.  A Public Hearing is to obtain comments both for and against the application.  The Board heard Mr. Coleman’s comments twice.  With regard to the blasting, we will be required to obtain a blasting permit.  All of those issues will be considered at the time the permit is issued.  The statute does not require outside consultants and seismologists to monitor the blasting, as the costs would be astronomical.  The provisions of permit is done by contractors who are licensed, and follow the rules.  The law does provide protection.  In regard to the water quality, I am not sure if Mr. Coleman is referring to surface or groundwater.  We have had extensive tests during the course of the project.  The ground water quality is a major issue along with quantity.  We have no open issues.  Issues regarding additional screening will be resolved one way or another by the Board.  Don Rossi states that they have not made significant changes in the Plat to warrant a Public Hearing on the Final Plat.  Don Rossi states that he sees this as a Final Public Hearing on a Final Plat.  

Liz states that she has been looking at Roger Schalge’s memo dated November 3, 2004.  Roger Schalge states that the majority of his comments have not been addressed.  He did a project review in January 2004.  A meeting was held and it was decided that the issues in the January 2004 memorandum would be satisfied.  Here we are many months later, without a submittal to address those comments.  The Board and Consultants have been waiting for a submittal to address them.  Don Rossi states that he was at the meeting with Roger Schalge.  Many of the issues were answered and responded to.  It is not as if we have not been responsive.  Julie Cherico asks if Don Rossi is looking for an Approval, or to close the Public Hearing tonight?  Don Rossi states that we are looking to close the Public Hearing tonight.  Liz states that once the Public Hearing is closed, the timeline begins.  Don Rossi states that if the issues are not resolved within the timeline, they run the risk of not getting an approval.  Roland asks Don Rossi if he wouldn’t agree that the final report from the Town Engineer could require more public comments.  Don Rossi states that if members of the public are so concerned about issues they should be hiring their own consultants as is done regularly.  Mr. Rossi states that this project has been reviewed by the Town Engineer, DEP Engineers and DEC Engineers.  Roland states that the members of the public are relying on the Town Engineer who has an open mind.  Julie Cherico states that if this is what Mr. Rossi is suggesting, the Public Hearing should be left open so our own consultants will have a chance to make comments.

Mrs. Mandelstam states that it is important to go back to basics.  Mrs. Mandelstam states that it is important to recognize what open meetings are all about.  Mrs. Mandelstam quotes from the Committee on Open Government “Open meetings strictly gives the public a right to attend meetings of public bodies, listen to the debates and watch the decision making process in action”.  “It is essential to the maintenance of a democratic society that the public business be performed in an open and public manner and that the Citizens of this State be fully aware of and able to observe the performance of public officials and attend the deliberations to decisions of those making public policy”.  When you have negotiations going on between engineers, applicants, etc., you are not having an open meeting.  Mrs. Mandelstam states that you have an obligation to follow the principles of simple basic open meetings.  Don Rossi states that Mrs. Mandelstam stated a wonderful excerpt dealing with open meetings. It does not have anything to do with a Public Hearing that is required under the land subdivision regulations.  We are not talking about an open meetings law.

Deputy Chairman motions that the Planning Board Continue the Public Hearing Regarding Final Subdivision Plan Approval for Salem Hills.  Robert Tompkins seconds.  All in favor.  No opposed.

3.
Peach Lake Commons:


Timothy Allen

Open the Public Hearing Regarding Site Development Plan Approval.

Deputy Chairman opens the Public Hearing and confirms that the Green Cards have been handed in and the Public Hearing Notice published.  

Timothy Allen is here tonight representing Water Hutchins, who is the owner of the property.  Mr. Allen provides a brief overview of the project.  The site is located at the intersection of Bloomer Road and Peach Lake Road.  Adjacent to the site is the Peach Lake Market.  Across the street is Brigham’s Corner.  Restaurant 121 is across the street.  The site was formally a restaurant.  We are proposing an office retail building consisting of two floors. The building will be approximately 11,000 square feet.  Access will be from Route 121/Peach Lake Road.  We have proposed 51 parking spaces.  The access is discussed.  It is anticipated that the first floor would be retail, and the second floor would be office space.  We have provided a landscaping plan.  We are sensitive to the visual impacts and will be looking to screen the road.  The proposed septic is shown on the plan.  Walter Hutchins is here tonight to discuss the architecture of the building.  There will be a well utilized on the property.  
Mr. Hutchins states that he wanted the building architecture to be representative of a rural community.  Mr. Siegel inquires if any consideration for signage has been given.  Mr. Allen states that the Town Planner has asked for a generic sign plan. Mr. Mandelstam asks if the sign will be on the ground floor or the second floor.  Mr. Hutchins talks about the second floor design.  Gallery type space is discussed.  Mrs. Siegel asks if Mr. Hutchins has a site plan.  Mr. Hutchins shows the site plan.  Mr. Hutchins states that they are proposing a barn theme with pine exterior and a copper roof.  The colors will be dark greens and natural woods.  Mr. Allen states that the project has been scaled down from 18,000 square feet to 11,560 square feet, which is not capacity.  The Board provided feedback preferring not to see one long building.  The length was shortened.  Liz states that there is an issue with parking in the area where Restaurant 121 and Peach Lake Market are located.  Liz states that to the applicant’s credit, they have discussed the possibility of shared access with property owners nearby.  The conclusion was that the property owners nearby were not interested in a shared access.   

Ashley Yozzo states that the issue is not so much the proposed parking.  The issue is the size of the proposed 11,000 square foot building in the middle of North Salem when there is a small Peach Lake Market next door. We like it very quiet here, with no traffic lights.  We moved to North Salem because it is quiet, as there is nothing here. Mr. Hutchins states that when Ms. Yozzo comes into the proposed gallery area, she will be able to obtain the best cup of coffee in the Town of North Salem, and then do her shopping.  Ms. Yozzo states that she owns a horse farm in North Salem.  We ride our horses all over the place.  People move to this area because of the horses.  The fact that there will be so many more cars if a doctor’s office were to go in there would create more traffic.  Mr. Hutchins confirms that Ms. Yozzo is referring to the intersection at Bloomer Road and Route 121.  Mr. Hutchins asks Ms. Yozzo if she is aware of the commuter traffic.  Mr. Hutchins asks if the Peach Lake Market parking lot is full all day long.  Peter asks if there are any other members of the public who would like to speak.  Peter asks the Board Members if they have any other comments.

Liz states that she feels the Public Hearing should be continued, as we are waiting for Architectural Review Board comments.  Liz states that we just received engineering comments today.  Liz is not sure if the Board would like to go over the comments point by point, or only the comments with specific issues.  The Applicant may review the comments, make another submittal, and then come back for the next regular meeting.

Deputy Chairman motions that the Planning Board Continue the Public Hearing Regarding Site Development Plan Approval for Peach Lake Commons.  Robert Tompkins seconds.  All in favor.  No opposed.

REGULAR MEETING:

4.
Finch Tavern:


Kenneth Siegel, A.I.A.

Discussion of Zoning Issues Related to Parking; Consider Determination of Completeness of Site Development Plan Application; Set Public Hearing; Circulate for Lead Agency; Required Referrals.

Liz would like to go over one of the required referrals, which is the Zoning Board of Appeals Referral.  We thought at the last meeting that there was a serious dilemma.  Roland, Liz, Bruce and Hilary Smith had a discussion.  We went back through all of the zoning provisions, and realized that there is a way to proceed.  Liz prepared a draft Zoning Board of Appeals Referral Letter for the Planning Board to review.  Liz states that the gross floor area requires 141 parking spaces.  They only have 54 parking spaces on site.  From 141 parking spaces there is a provision in the Town Code which allows the Planning Board to reduce the requirement by 35 spaces or 25% down to 106 required parking spaces.  If the Board considers that, it would be done as part of their approval.  They have 54 parking spaces on site, which means that they would still need 52 spaces.  When you take 106 spaces, minus 54 spaces, you have 52 spaces.  The parking provided offsite at the dentist office across the street allows for 26 spaces.  There would still be 26 spaces that are not provided either on site or off site.  When we looked at the Town Code, we looked at provisions for joint facilities.  The dentist office across the street would be considered a joint facility.  The Town Code states that there needs to be enough parking for the total parking requirement of both uses.  The dentist office requires 17 spaces.  Finch Tavern needs to use 26 spaces.  That would be a total of 43 spaces, which is not available at the dentist office site.  There is a deficit of 17 spaces even with the joint facilities.  Logically, the dentist office is going to use the 26 parking spaces during the day and Finch Tavern will be using the 26 parking spaces in the evenings on weekends.  It would be limited usage.  In order to do what they want to do, they would need a variance for 26 spaces over and above the joint facilities and the reduction.  They would need a second variance from the joint facilities provision in the zoning of 17 spaces.  Liz incorporated this information into the draft.  
Peter inquires as to if Finch Tavern does not use the parking spaces at the dentist office.  Roland states that the Zoning Code requires a formal written document.  Mr. Albano states that there is a renewable lease.  Liz states that the variance would run with the land.  Deed Restrictions are discussed.  Mr. Albano states that they have had a lease with the dentist office since the day they opened.  This has never been an issue.  Mr. Albano states that a Deed Restriction is not going to happen.  They are in a pickle here.  Roland states that the lease has to be for a reasonable term.  Mr. Siegel states that Finch Tavern has been in business for the past 2 ½ years.  Mr. Siegel states a concern regarding the parking code requirements.  They are required to have 141 parking spaces for a restaurant that has a legal occupancy of 144 people.  This isn’t the place to talk about this since this isn’t the place to change the code.  The code is not protecting the health, safety and welfare of the neighborhood as it could by allowing the amount of parking spaces they currently have.  Mr. Siegel states that there were two ways in which to calculate the parking in the Code.  One way comes up with a number of approximately 44 required parking spaces; the other way comes up with approximately 141.  They are so vastly different.  Liz states that she agrees that the parking requirements are very strict.  Here in Town we are trying to minimize impervious surfaces.  No one wants to see a sea of parking if they don’t have to.  We have tried to look at the Code and see about reducing the parking requirement, including referrals for variances.  The whole business of Deed Restrictions are mandatory.  
Roland is not certain the language talks about Deed Restrictions being mandatory.  Liz and Roland review the language in the Code Book.  Mr. Albano talks about the cars being parked double and triple.  Roland states that Deed Restrictions are not a concern.  Roland states that there is an issue regarding the two variances required by the Zoning Board of Appeals.  Liz states that the variances run with the land.  One of the reasons for recommending the variances is for the off site parking.  What happens if they don’t have the offsite parking?  Will they be in violation of Site Development Plan Approval?  Roland states that it is up to the Zoning Board of Appeals to decide how they are going to control that situation.  We would all agree that a Deed Restriction is an impossible standard.  Mr. Siegel states that if they are tied into the seating then we are in good shape.  If you want to tie it to the gross square footage of the building we are not.  Roland asks if the Applicant can go back to the former Site Plan Approval.  Liz states that the Code basically says “for a restaurant, one parking space per 50 square feet of gross floor area or one per four seats plus one for every two employees whichever is greater.”  Liz states that gross floor area is considered to be the whole building.  Robert talks about maintaining historical structures in Town.  Robert states that in the interim could they not ask for relief from the Town Board in terms of changing the Code?  Liz states that the only way it could be adjusted, would be if take-out were considered to be retail, then that floor could be considered as one parking space per 200 square feet of gross floor area.  Liz would have to speak wth Bruce about that.  There is a discussion about the third floor.  The square footage of the apartment is not included in the gross square footage.  Mr. Siegel states that the first floor and the whole basement level are included in the gross square footage.  Mr. Siegel states that it used to be that 100% of the basement was kitchen space.  The Code does not refer to patron area.  
There is discussion about the building and function being there for so many years.  Grandfathering is discussed.  Roland asks what has triggered the Site Plan.  Mr. Albano states that lighting has been added outside, and the handicapped ramp has been moved from one side to another.  Mr. Albano states that there was discussion about adding a wedding tent in the backyard.  Bruce Thompson agreed to let the owners open without finishing the Site Plan.  This was supposed to be for a very short period of time.  Mr. Siegel states that take-out has always been from the bar area.  We would like to separate the take-out from the sit down area.  There is discussion about taking down the handicapped ramp and put it back where it was.  Liz states that this should be revisited with Bruce.  The ADA regulations are discussed.  Liz states that we have a referral to forward to the Zoning Board of Appeals.  If the Applicant would like to go back to Bruce to determine whether or not they need Site Plan Review.  Robert states that if one were to remove the request for the take-out, how does that impact the problem.  Roland states that there would still be a problem with the handicapped ramp.  Liz states that her understanding from many discussions with Bruce was that the Applicant required Site Plan review.  Roland states that even if they did not have the take-out issue, as small as the improvements are, they still have changes to the exterior, such as handicapped ramp and lighting, which are not shown on the existing approved plan.  Mr. Albano states that if they remove the lighting, they are back to the original Site Plan.  Roland states that they have to deal with the parking issue.  Liz does not see a problem with the Application moving forward.  She is trying to spell out why they need it and to what extent.  If it is acceptable to the Planning Board to make the Referral, the Applicant may move forward.  There is discussion about taking down the handicapped ramp and moving it back to where it originally was.  
Liz states that if the Applicant would like to revisit this with Bruce, that is fine, but they will lose a month with the Planning Board.  Mr. Albano states that he has more than a month ahead of him going to the Zoning Board of Appeals.  Roland asks if the ADA Regulations have an exemption from Site Plan review.  Liz states that there is a concern about the earlier part of the discussion for a need for a Deed Restriction.  Liz and Roland have gone through the Code and that issue has been resolved.  Liz asks Roland if there is any harm with the Planning Board going forward tonight and taking the motions tonight, including referral to the Zoning Board of Appeals, and if the Applicant does not need Site Development Plan Review, it will all be moot.  Gary states a concern about acknowledging a problem, and then sending it over to the Zoning Board of Appeals.  Gary also states a concern about not having a long-term lease.  Mr. Albano states that there is no lease.  It is an agreement that Don Rossi drew up.  Gary talks about the issue with allowing parking across the street, which is a State road in the dark, and at night.  Mr. Albano states that it is not supposed to be for customer parking.  Liz states that could be listed as a condition of approval.  Roland states that everyone is charged with walking across the street.  Liz talks about adding in language in the referral about the parking across the street being for employee parking only.  
Robert states that regardless of what the Applicant does in the short-term, doesn't it makes sense to approach the Town Board about doing something to resolve this problem.  Liz agrees with Robert.  Liz would like this language changed in the Zoning after the Comprehensive Plan Update is done. There is discussion about building this into the Comprehensive Plan Update.  Mr. Albano states that there has been no change of use.  You are telling me that because of the ramp and some lighting that this has triggered this whole situation?  Roland states that Mr. Albano may want to take the opportunity and go back to the Building Inspector and work something else out that does not require him to be here, he might want to take the time to do that.  Bernard states that the ground floor has triggered most of this.  Roland does not believe that changing the reconfiguration of the kitchen has triggered this Site Plan review by this Board.  All you are doing is delivering take-out downstairs instead of upstairs.  That can’t be what Bruce is thinking.  It has to be other small improvements.  Roland asks if the parking or lot has been changed.  Mr. Albano states no.  Bernard talks about the law changing or grandfathered.  Bernard would rather see grandfathering what Mona’s had instead of someone crossing the road and the potential for injury.  This is nonsense to me.  The seating capacity that Mona’s had is discussed.

Liz states that the Board needs to grant a waiver of the requirement to provide grading, drainage and utilities plans, as well as Consider Determination of Completeness of the Site Development Plan; set the Public Hearing for March 2, 2005, circulate for Lead Agency; Required Referrals including the Zoning Board of Appeals Referral.

Liz goes over language changes she will make in the referral letter to the Zoning Board of Appeals.  On the bottom of Page 1, “and e” will be deleted.  On Page 2, Liz will take out “Deed Restrictions or other”.  Liz will add in language about the Planning Board recommending that the offsite parking will only be used for employee use and valet’s returning from parking.  Mr. Siegel states one more language change.  He requests the word expansion be taken out.  Liz suggests language such as “minor improvements and internal renovations”.

Deputy Chairman motions that the Planning Board Grant a Waiver of the Requirement to Provide Grading, Drainage and Utilities Plans; Consider Determination of Completeness of Site Development Plan; Set the Public Hearing for March 2, 2005, Circulate for Lead Agency; Required Referrals, Including the Zoning Board of Appeals Referral.  Gary Jacobi seconds.  All in favor.  No opposed.

5.
Waterview Hills WWTP Upgrade:


Richard L. O’Rourke, Esq.

Per written request from Richard L. O’Rourke, Esq., consider request for a 90-day extension of timeline for Site Plan and Subdivision Approval (With Conditions), From November 29, 2004 to February 28, 2005.

Deputy Chairman motions that the Planning Board Grant the 90-day extension of timeline for Waterview Hills WWTP Upgrade Site Development Plan and Subdivision Approval (With Conditions) from November 29, 2004 to February 28, 2005.  Gary Jacobi seconds.  All in favor.  No opposed.

6.
Financial Report:

· January, 2005
Deputy Chairman Motions that the Planning Board Approve the January, 2005 Financial Report.   Gary Jacobi seconds.  All in favor.  No opposed.

7.
Next Meetings:

· Work Session – February 16, 2005

· Regular Meeting – March 2, 2005
8.
Resolution:

Deputy Chairman motions to Adjourn the Planning Board Meeting.  Bernard Sweeney seconds.  All in favor.  No opposed.
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