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Chairman, Charles Gardner, calls the May 5, 2004 North Salem Planning Board Meeting to order.

Chairman motions that the Planning Board Amend the May 5, 2004 Agenda in order to add in an Executive Session at the end of the meeting.  Robert Tompkins seconds.  All in favor.  No opposed.

PRE-APPLICATIONS:

1.
Friends of Karen:


John Murphy

Review of Pre-Application; Consider request for waiver of Site Development Plan Review.

Liz states that there is an existing gravel parking lot.  They have had trouble with erosion during the last few years, and would like to pave the parking lot.  The Applicant has submitted a Pre-Application with a request for a waiver of Site Development Plan Review.  The Planning Board would consider granting a waiver. Even if the waiver was granted, the Applicant may require an engineering review by the Building Department. Liz believes this may also be subject to DEP review.  Liz states this Application is eligible for a waiver.

Chairman motions that the Planning Board Grant the Waiver of Site Development Plan Review for Friends of Karen, per Section 250-47(c).  Bernard Sweeney Seconds.  All in favor.  No opposed.

PUBLIC HEARINGS:

2.
Clearwater Excavating:


Don Rossi, Esq. & Michael Ligouri, Esq.

Open the Public Hearing Regarding Site Development Plan Approval; Discussion of technical items.

Discussion of Recommendation to the Town Board on the Zoning Petition and Comments to the Town Board (Lead Agency) on the Environmental Review.

Chairman opens the Public Hearing, and states that if anyone if interested in speaking tonight, please fill out a 3 x 5 card with their name on it.  Their names will be called in order.  The cards are on the front table.  

Don Rossi, states the Hearing Notice has been published in the Newspaper.  The certified mail receipts were handed in tonight.  The Green Cards will be hand-delivered to the Planning Board Office.

Mrs. Mandelstam states that she has a question before Mr. Rossi begins his presentation.  Charles states that Mr. Rossi  should make his presentation and then she may speak.  Mrs. Mandelstam states she has a procedural question related to the Code of Ethics for the State of New York.  Given the charged atmosphere around Town, the desire to clear the air, and sort of cut off the rumor mill, it would be helpful to know if any members of the Planning Board, employees who are present and council for both sides disclose if they have any connection with Mr. Shott, his family, or activities, or whether they have received compensation in the past or present.  Roland states that the Planning Board is aware that if there is a conflict of interest, as has been done in the past, they are to disclose that information and then we would consider whether or not to disqualify that Board Member from considering this Application.  Mrs. Mandelstam asks if that is true for Ms. Axelson and Ms. Onufrik?  Roland states it is true for voting members of the Board.  Mrs. Mandelstam asks if that is true for other employees as well?  Liz states for the record she has no interest in Clearwater.  Roland does not believe that the code would extend to secretaries. Robert states that Gilbert has been in Town for a while.  He has bought both gravel and topsoil from Gilbert.  Does sitting on this board constitute what might be considered a conflict of interest?  Roland states that there would be no conflict as long as you were paying a fair value for the product.  Mr. Rossi states that as long as you feel you could render an impartial decision on this, there would be no conflict of interest.   

Mr. Rossi would also like to say in response that maybe some people may feel that there is a charged atmosphere in Town about this, we do not.  We do not believe we have an outrageous request before this Board.  You will see from the Site Plan we will discuss tonight that we are not talking about a large leap as far as what is being proposed in the various Applications before the Board.  I would like to start our presentation by submitting our affidavit of mailing notices.  The Public Hearing Notice has been published in the Journal News.  Mr. Rossi states that as has been discussed with various Boards and Officials in this Town since 1998, the Application before the Planning Board is for Approval of the Site Plan Application.  The Site Plan has been designed in accordance with the Zoning Ordinance Text Amendments that have been submitted to the Town Board as part of the overall action that is covered by the SEQR process.  The Town Board is the Lead Agency under SEQR, and has circulated EAF Parts 1 and 2 to involved and interested agencies.  The Site Plan is essentially identical to that which has been discussed in concept before the Town and Planning Board over the last 3 ½ years.  The significant changes that have occurred include the proposed equipment storage building, which is situated in an area of the site that we believe has the least views from Hardscrabble Road, to be relocated out of the controlled area adjacent to the wetlands, which will be subject to comment by Mike Bontje, Mr. Shott’s wetland consultant.  Mr. Bontje has done the wetlands mapping, as well as prepared a wetlands mitigation report as required by the Town Board in conjunction with memos from Dr. Joseph Bridges from MDRA.  This report was required by the Town Board as a condition to the third of the APRL Waivers that have been unanimously issued for this project.  The site overall consists of approximately 18 acres of land.  The site consists of three separate tax lots that in total amount to just under 18 acres.  Tax Lot 24, which is 4.8 acres in area is the site of the original Site Plan Approval that was granted in 1986.  Both Site Plan Approval and Wetlands Approval were issued for the project.  Tax Lot 60 and 

Tax Lot 47 are the areas into which the business has expanded since Mr. Shott purchased Tax Lot 47 in 1996.  He had previously owned Tax Lot 50, and the adjoining parcels.  So, 17.8 acres, and 4.8 acres are covered by the original Site Plan Approval.  An additional 13 acres that has been added to the Site Plan and is shown here.  At the end of the day, there will be 3.8 acres of additional area used for the business.  The areas shown on the map by color include the following; purple is for a material storage area, and the orange is for a proposed 10,400 square foot building.  Liz confirms with Mr. Rossi that 3.8 acres of additional property will be used if this Site Plan is approved, out of 13 acres.   On the entire site approximately 2.5 acres of Tax Lot 34 are used in the business.  An additional 3.8 acres, 6.4 acres of 18 acres.  The bottom line we propose to the Board is that this is not a very intensive use of an 18-acre site.  The major components of the Site Plan are the storage area, and a wetland mitigation report and plans.  We would like to emphasize that this site has been in operation since 1979, operated by a man who has lived in this Town since 1929.  The business existed at the time of rezoning.  In the 1985 Master Plan they described this property as not designated as any type of special use or protection area.  It is not prime open or agricultural space.  It might sound outrageous to some to say that this contractor’s business is consistent with a Master Plan that strove and was determined that business uses should essentially be limited to the Hamlet area. We feel this limited expansion of an existing business is consistent with the Master Plan.  It does not jeopardize any existing businesses in the Hamlets.  It does not present a potential for an extensive commercial district being created on Hardscrabble Road.  This will not have a trickle down effect.  In fact, this project is before you after the Town Board tabled consideration of an AgB District which arguably could have extended commercial uses in this area.  All of the protections in the existing Master Plan for businesses in the Hamlet are not in any way being effected by this.  There are a number of other objectives and goals of the Mater Plan that we feel are being enhanced by this project.  Since the Master Plan and Zoning Ordinance were adopted extensive areas of the Town have been included in the agricultural district, which I am very happy to say has done a tremendous amount to keep this Town on track to maintain its rural atmosphere, as well as many of the horse farms, which are such a wonderful part of this Town are included in the agricultural district.  I say to you the Board, and to the Town that this use is consistent with the agricultural district designation.  Agricultural farm uses are not what they used to be.  A farmer cannot go into his wetlands and take materials out of there if he decides he wants to plant a field. An efficient, well-rounded business of this type is very much in keeping with the spirit and intent of the rural atmosphere in this Town and what the Mater Plan is intended to promote. We also note, as we go through this, that the wetlands impact have been policed by the Town Board.  We do not come before you with a new application. Approximately $150,000 dollars have been spent over the last six years in preparing plans, designating wetlands, traffic studies and legal fees.  We feel, when mention is made of turmoil in Town, we are somewhat amazed by the amount of turmoil.  We have not come before the Board feeling like we have flown under any radar screen. The Town Board of this Town, three times, after yearlong gaps, called us before them and made us account to them as to what has transpired in connection with the Approval.  Starting with 2001, an APRL Waiver unanimously granted by the Town Board said that we’ve seen what you are doing.  Our Building Inspectors have been efficient in raising these issues, by requesting us to come before them and explain why we want to proceed. Unanimously they told us to go forward and proceed with our Application.  Make sure, Mr. Building Inspector that the extent of the activities on the site do not expand.  Keep an eye on it, which Bruce Thompson has done. After going through the Public Hearings on the AgB District, again, a district that this Board unanimously recommended be adopted to improve the building contractor’s use, the Town Board again took a look at this and asked Mr. Shott to come before them. They asked him to explain what was going on.  They advised him to proceed with his Application, but they want to know what went on in the wetlands, very much to the Town Board’s credit, and also a main concern of Mrs. Curtis.  Find out what happened in the Wetland.  Don’t just have Mike Bontje tell us what went on, have Dr. Joseph Bridges, a highly reputable wetlands inspector, to work together to make sure we know what happened. Mr. Shott then proposed a mitigation report.  After that another APRL Waiver was requested at the time of the submission of the current Application, which included a Rezoning Petition, Site Plan Approval and Wetlands Permit.  In order to be sure that all the issues are aired, everyone has a chance to comment 

on it, including involved agencies, we submitted all of those Applications.  We did that pursuant to a third unanimously approved and adopted APRL Waiver, which stated that we should go forward and straighten this out. We do not come before you with any type of idea that we are doing this under the radar or avoiding scrutiny.  We have been scrutinized.  We have a site out there that as far as materials handling and contractor’s business is working.  The berm is working so efficiently, it’s amazing.  We want to hear any comments or questions from the public.  We are happy to answer questions.  Technical issues might require time to answer.  This is not the first time the Board has been confronted with projects that have violations.  That is why the APRL waiver was enacted. Feel comfortable in considering this.  Brigham’s Corner violations are discussed, this is a smaller project in scope to Clearwater.  Old Salem Farm building code and fire door violations were discussed.  Don turns the floor over to Michael Bontje.

For the record, my name is Michael Bontje, President of B. Laing Associates, we are a natural resource and consulting firm.  We have done work in this Town before and have gone before the Town Board on various occasions.  I will begin when I started working on the project.  My first look at the site was in December 1998. At that time, we were asked to provide a wetland delineation.  We provided an area that is labeled on the Plan as a proposed DEC wetland, which basically came up along the eastern side of Lot No. 47, which came back down and up the driveway.  Mr. Bontje shows the Board and members of the public an aerial photograph from 1979. In 1999 we produced a wetland delineation report that was presented as an after-the-fact delineation because there was some question whether or not an area north of that delineation line had prior disturbance either as a wetland area or buffer in the Town of North Salem.  That area turned out to be ¾ of an acre of live Spruce Christmas trees. At the time it was uncertain as to whether or not it was in a buffer or wetland area.  In going back on the history of the property, the first thing we did was obtain old aerial photographs.  Mr. Bontje shows a 1979 aerial photograph of the area.  The curve on Hardscrabble Road may be seen.  The original Lot No. 34 that was approved in the original 1986-1987 Site Plan is shown.  Mr. Shotts’ office building, as well as a maintenance building is shown in the same spot.  The subject property is Lot No. 47, which is approximately 11.7 acres off to the left.  I would like to note that there is no driveway on this photograph.  There is a field on the north side of the property. There is no access to it separate from Lot No. 34 into Lot No. 47.  Mr. Bontje shows the Board and members of the public an aerial photograph from 1986.  This is ten years prior to the Clearwater ownership.  The curve on Hardscrabble Road may be seen.  On the property you will see Mr. Shotts’ office building still in the same location with the maintenance building behind it.  There are areas of activity that were part of the prior Site Plan Approval. On the next property over, which is Lot No. 47, there is a considerable amount of disturbance that has occurred already prior to the ownership of Clearwater Excavating.  Item No. 1, there is a driveway and roadway that come in from Hardscrabble Road which goes to the northern area of the property.  This scales out to be a little over .11 acres of fill.  There is also another area of disturbance and fill at the top or north end of the road.  The combined fill in the wetlands at that time is about two-tenth’s of an acre.  The reason why this is important is that this disturbance occurred prior to the enactment of the Town’s Wetland Ordinance.  There is other consideration with the disturbance that is occurring in the northern end of the property.  This photograph shows a tremendous amount of disturbance on various portions of the property.  There is also a heavy piece of equipment in this photograph from April 1986.  There are track marks.  We took this photograph and made a photocopy to roughly outline the areas of disturbance.  The yard is active at this time.  Having noted that there was prior disturbance both by a prior owner before the enactment of the Town’s Wetland Ordinance, and then as a result of Clearwater’s activities, we made contact with the Town Wetland expert, Dr. Joseph Bridges.  Last April we went out and prepared a forensic wetland delineation on the property.  We went out to see the wetland line prior to the activity occurring to the north of what was delineated in 1999.  We came up with a blue area that shows the 2003 delineation.  We did this by evidence of wetland vegetation and wetland hydrology that was occurring.  We performed test pits in areas that we had questions about.  We came up with a blue line that is shown here.  This excludes the driveway. We then established the 100-foot controlled area.  We extended the line 100-feet past the 2003 delineation line. On top of 

that, we overlaid the pre-1986 disturbance that happened prior to the Ordinance.  In laying out the 1986 disturbance, we found that there was about three to four tenth’s of an acre of disturbance off to the east towards 

Lot No. 34, and partially on Lot No. 47 which occurred within the 100-foot disturbance area and touched the wetland line on the eastern side.  As you go across the northern part of the property and come down to areas of fill by the prior owner, there is another area of disturbance inside the 100-foot controlled area that was in place in 1986 as a result of the heavy equipment and fill.  What that means is about nine tenth’s of an acre of land was disturbance area.  The critical distinction is that a large part of that, about .55 or .58 acres is now a berm and a siltation swale.  That leaves about three tenth’s of an acre or so of disturbance that is now in a 100-foot controlled area but was not disturbed prior to 1986.  

In terms of the mitigation plan, there is a question that came up about 1/3rd of an acre where the road descends from Lot No. 34 to Lot No. 47.  There is a piece that is where the materials yard is.  It is inside the 100-foot wetland area, and was not disturbed prior to 1986.  There is a strip that runs up and along the northern boundary as well.  Again, additional disturbance since 1986 and also within a 100-foot controlled area.  As far as mitigation and restoration plans, there are three pieces.  Item No. 1 is removal of the fill that was placed between 1979 and 1986 under prior ownership and prior to the enactment of the Town Ordinance.  A wetland permit was not necessary at that time.  It is about two tenth’s of an acre but the mitigating effect was substantially more.  What we are calling Wetland B extends across the southern part of the property and then extends to the west.  When the prior owner put the road in, it cut the wetland in half.  By removing that driveway and the nine tenth’s of an acre two pieces of wetland were together.  Item No. 2 would be to remove the agroforestry business that was established in the area just to the north.  All of the spruce trees came out of there.  There was a layer of fill about nine inches deep with mineral soil and then mulch on top of that.  That would all come out to be brought outside of the wetland buffer area.  Item No. 3 would be the concept of replacing the buffer and berm, which would also be a filtration berm.  It is one side of a filtration basin.  A berm is built, the bottom is made of gravel and then connected to an existing layer, the water filters out through the soil, this side instead of the gravel on the bottom of the basin, the gravel is on the side of the berm.  There is also a sedimentation basin.  This particular case would be for a materials yard.  We took three samples of water.  We took one sample of water on the southeast side of Hardscrabble Road in the wetland area.  That area is clearly upstream of the wetlands.  We came up with 7,450 parts per million of solids in that water.  It is a little less than 1% solids.  This was during a runoff rain event.  We collected a sample in the sediment pond and on the other side of the berm.  The sample from the pond was not cloudy.  The materials had settled out.  We came up with 102 milligrams per million.  On the other side of the berm we took a sample of water that was leaking out of the gravel area.  We came up with 91 milligrams per million.  That discharging water was 1.2% of the ambient that we found.  We are getting an effect.  The berm is working right now.  Originally we came out in 1998, delineated the wetland in 1999 to see if there was more wetlands on the site.  We came back in 2003 and established the historic wetland line with the assistance of the Town’s Wetland’s Inspector.  We then overlaid it with the 1986 disturbance and found out that eight tenth’s of an acre of disturbance had occurred prior to the enactment of the Wetland Law, and two tenth’s of an acre had occurred prior to enactment of the Wetland Law.  We then developed a mitigation and restoration plan in order to see how we should remove the fill and how do we allow the original wetland area to erode.  The berm will act as a buffer and filtration system for an active materials yard in terms of draining out solids prior to reaching both the wetlands area and surface area.

Liz inquires about the proposed NYSDEC wetlands listed on the map.  She would like to know if the whole area proposed?  Mr. Bontje states that at this point, the wetland notice will state that all activity which had been undertaken prior to receiving that note, or prior to NYSDEC jurisdiction.  Liz asks if there was NYSDEC wetlands there before.  Mr. Bontje spoke with someone in November, 2003.  At that time, any activity that had occurred before the 1999 Wetland Law did not require DEC permission.  Mr. Rossi states that consistent with our discussions before the Town Board, we have sent the EAF to the NYSDEC and outlined our position on that.

Charles asks if there are members of the public who would like to speak to please fill out a card.  Liz confirms with Charles that the Public Hearing was opened.

Mr. Mandelstam states that he and Mrs. Mandelstam are both lawyers.  They are interested in the environment and zoning.  They have prepared a statement and will alternate back and forth to discuss twelve sets of facts. Mr. Mandelstam states that they are thirty-one year residents in this Town.  They have had long-time efforts and involvement to help the Town maintain it’s remarkable character through sensible zoning.  We will present twelve sets of facts to present an integrated statement, which in the context of the Agenda tonight, are designed to provide information and suggestions to the Planning Board so that they may, if they agree, make recommendations to the Town Board in it’s function as Lead Agency and more essential function as the agency which drafts and adopts the zoning ordinance as Mr. Shott has presented. 

Liz asks Mr. Mandelstam if they will also be submitting their statement in writing.  Mr. Mandelstam states yes, they will.  

Mr. Mandelstam states that after listening carefully tonight to Mr. Bontje, their Statement tonight was prepared based on data in the records at the Town Offices.  Mr. Mandelstam would like to reserve in the interest of being totally accurate, the right to submit both tonight’s Statement, as well as a correction of it that takes into account information learned tonight from Mr. Bontje.   Mr. Mandelstam states that Mr. Rossi is an excellent lawyer, and a fair person in every way.  Mr. Mandelstam has great respect for Mr. Rossi.  Mr. Mandelstam happens to be on the other side of this issue, as Mr. Rossi will find out.  Mr. & Mrs. Mandelstam want to do this correctly.   

Point No. 1: (Mr. Mandelstam)

When the 1985 Master Plan exclusively stated that the Industrial Business Zone then existed on Hardscrabble Road and in the area where Mr. Shott’s property was to be eliminated, following which the 1987 Zoning Ordinance did in fact eliminate the totality of the Industrial Business Zone, it left Mr. Shott with a grandfathered entitlement to conduct on the 4 plus acres, but only on the 4 plus acres.  

Point No. 2: (Mr. Mandelstam)

Over the seventeen (17) years since then, and we understand he bought some of that property after 1987, based on records we’ve seen, those 4 plus grandfathered acres were augmented by the purchase of additional acres.  We checked with the Tax Assessor’s records and see three additional parcels.  Here is a description of what has been going on those additional acres, way, way more than 4 plus acres have been actually used by Mr. Shott for various non-residential uses such as storage of stone and other materials, storage of vehicles, many parking areas, and vast excavations.  What remains to be nailed down is how much of that additional acreage there was.  Mrs. Mandelstam will address the series of violations that were issued in the year of 1986.  They were issued against Mr. Shott because he was the owner of record at the time of the violations.  

Point No. 3: (Mrs. Mandelstam)

We would like to discuss the expansion of unlawful uses and what was done about it.  The answer is: effectively nothing was done about it by way of enforcement or restoring the terrain or reversing the unlawful uses; basically they are all still there.  On checking the Building Department’s records, we found ten official documents issued by one Building Inspector or another starting in 1986 that respectively identified one serious violation of the Zoning Ordinance or another.  One was for unlawful mining operations, one was for establishing a multiple 

occupancy residence, several were for uses not permitted by the Zoning Ordinance without a permit for which no permit had been issued; one of these pointed out that the use without a permit had occurred over the prior year and ten months; four were issued in 1986; three were issued in 1998; one in 1999; one in 2000; one in 2001.  One was called “Order to Remedy Violation.”  We gather from seeing papers for the first time tonight, there was another violation issued by Bruce Thompson on April 28th, which was remedied on April 29th of this year, 2004.  In addition to the ten violations issued by the Building Department, two other Town Official’s Notices of Violations had been issued by the Town’s Wetlands Inspector.  One was in  April 1986, the other in December 1986.  The first of these found that Mr. Shott had erected an “ineffective containment of a berm (a pile of earth) that was causing a “severe problem in the adjacent wetland.”  The December 1986 one noted that Mr. Shott had “yet to comply… with the wetlands permit as to the installation of a fabric filter fence… and the replacement of a hay bale dyke”.  We shall furnish the Board a photocopy of all twelve notices of violations.  What was done about all of those violations?

Point No. 4: (Mr. Mandelstam)
We have inspected the records of every possible Town Department, Office or Borough that could have data about actual and complete enforcement of these violations.  That investigation could reach the following.  There was nothing in those records that showed effective enforcement against Mr. Shott or his company for these violations. There was no document or series of documents that add up to a clarified statement that they were resolved.  Don Rossi submitted a number of letters containing a description of corrective activities that were going to be undertaken.  There is nothing in the Town files we could find that established a true, effective enforcement or correction of any of those violations.  Mr. Rossi’s memo’s were very good lawyering, but it was very poor enforcement that came out of it, and for North Salem it could produce in the end a bad situation.

Point No. 5: (Mr. Mandelstam)

The purported explanation was that there wasn’t any wrap-up or correction that we heard. We have attended every resent Work Session.  We did not start to attend until the late part of 2003.  We have attended Town Board Meetings where these matters involving Mr. Shott’s property were taken up.  The Town was giving Mr. Shott time to correct the problems.  The records of the Town show these problems were never fully corrected.  Some of these violations go back eighteen years.  There were two wetlands violations.  Yet, here in 2004, Mr. Shott is still wrapping up wetlands violations.  We urge the Planning Board to ask the Town Board why all of this time was given to correct the violations, and why is there no answer in the Town’s records?

Point No. 6: (Mrs. Mandelstam)

Mrs. Mandelstam states that Mr. Shott has the characteristics of being a chronic violator.  Yet the Town is now proposing a new ordinance that would legalize all of his dozen years or more of violations and all the improper expansion over a large number of acres on which Mr. Shott has carried out unlawful activities.  In fact, when we attended recent, but separate Work Sessions of the Planning Board and the Town Board, we heard the following comments, by way of explaining the true purpose of the new Contractor’s Business District: “Look, it’s there; the expanded violations are there on the ground.  We’re solving the problem this way.  What’s the issue?  If neighbors didn’t like what Shott did, they should not have moved there.”

Point No. 7: (Mr. Mandelstam)

This justification for a new zone is, in my years of dealing with zoning and land use issues, and that is more than four decades, is not only truly unique, but in my legal opinion, truly improper.  Such a reward to a land owner who 

has for years been thumbing his nose at the Town’s zoning ordinance is, without precedent.  Every other municipality I know about does what the obvious thing is to do.  They enforce the Zoning Ordinance, by stop orders, by restitution orders, by put the terrain back to what it was violation orders.  Here in North Salem, something altogether different is going on.  We personally cannot fathom what it has been.

Point No. 8: (Mrs. Mandelstam)

Mr. Shott’s lawyer, who presented in September, 2000 the initial version of what is now before this Board, provided a different rationale for the contractor’s Business District.  It too is worth examining.  Here is what his lawyer said in a submission to the Town: “The proposed amendments to the North Salem Zoning Ordinance, “BCB Building Contractor Business” will be in the best interest of the Town of North Salem since they (the amendments) will provide for a use which is not currently permitted under the Zoning Ordinance, provide a benefit to the residents and businesses within the Town by making building contractors services and materials readily available, and, through the requirements of site development plan approval, insure that all appropriate conditions for the protection of the public health, safety and welfare will apply to the newly created uses”.  

Point No. 9: (Mrs. Mandelstam)

Let’s examine the highly permitted uses would be permitted by a new zoning ordinance.  In the immediate towns all around North Salem there are multiple businesses that provide all of these uses.  Those who build homes  for an occupation and those who do it themselves know that building materials of every size, shape and material are readily available in, for example Bedford Hills, Ridgefield, Brewster, and Mount Kisco.  Mr. Shott could sell  lumber for example.  It is available in Goldens Bridge, Ridgefield and elsewhere.  So the question is: should we rezone and legalize the ruined 17.5 acres in North Salem to give Mr. Shott a local monopoly in certain building products and supplies (among which will surely be goods trucked in from other places – perhaps Mr. Shott’s mining facility near Saugertie’s upstate, and used in developments he is building – currently in Brewster for example – and perhaps later elsewhere outside North Salem)?

It is really something of a joke to suggest that re-zoning Mr. Shott’s property would save some residents a few miles of driving.  In any event, that is not a valid reason to legalize the years of zoning violations or to create an industrial zone on Hardscrabble Road, which is really a residential street.  Please keep in mind buying a pile of bluestone is not convenience shopping.  In fact, North Salem residents willingly drive many miles, for example, for food shopping, and in doing so make sure supermarkets aren’t tempted to move into North Salem, thereby maintaining North Salem's rural character.

Does the site development process offer real protection?  Upon analysis, we do not believe so.  How does site development prevent heavy duty trucks going up and down the length of Hardscrabble Road?  Or the noise of materials being processed?  Or the very real risk of Mr. Shott’s activities adversely affecting underground water? It doesn’t.  How does site development approval prevent Mr. Shott from doing what he wants to do to make his business more profitable.  If the past Zoning Ordinance itself hasn’t stopped him in carrying out those illegal practices for many years, how or why would some site approval process somehow work a miracle now and make him compliant?

Moreover, once an improvident zoning use is allowed, actual experience throughout the United States shows that its negative impact stands along basically without containment or protection of the environment.

Point No. 10: (Mr. Mandelstam) (Mrs. Mandelstam)

We urge you to urge the Town Board under the SEQR mandate to take a hard look at all of the uses that Mr. Shott’s proposed new ordinance amendments allow.  The focus has been on the site approval and conditional use application.  What we are addressing is a new zoning ordinance.  It is in that context that we would like to list for you all of the uses that could be put in operation under the new zone.  The proposed zoning changes states that the business of building construction and site development is supposedly primarily a service business, not a retail business.  But if you read on you learn that permitted activities include “outside and inside sale, at retail and wholesale, of building materials and supplies, including sand, gravel, topsoil, clay, rock, stone, and other natural materials, and popes, culverts, catch basins, and other materials and sanitary system components used in construction and site development” – clearly not natural materials.  When Mr. Shott’s land, along with neighboring parcels were part of a proposed larger Agricultural Business District in June 2002 at the time of the Public Information Meeting held on the Comprehensive Plan, the Building Contractor’s Use language then stated that “this use category shall not permit the operation of a lumber yard, building supply store or retail operation for home improvement supplies as the primary business operation”.  This language, that prohibition, is no longer in the proposed zoning amendment.

Office uses are permitted, as well as storage repair and maintenance of construction vehicles and equipment.  An earlier version of the proposal to change zoning from residential to industrial stated “equipment” included dump trucks, excavators, loaders and backhoes.  The Building Contractor’s Business and Storage Yard also includes the planting, growing, storage and sale, at retail or wholesale, of plants, trees, shrubs and other landscaping materials. Crushing of rock is not to be permitted, but the processing of rock is to be permitted.  Also permitted is a “landscape nursery and garden center” which allows for the growing, producing, storage and sale to the public, at retail, of nursery and greenhouse stock, garden and house plants, trees and shrubs, whether grown on the premises or not.  The sale of seeds, packaged fertilizers and other soil nutrients, mulches, topsoil, stone and similar materials used in the care and maintenance of lawns, gardens, and plants, in bulk or bags not to exceed 100 pounds in weight.  Also permitted is the sale and display of other lawn and garden related products such as garden ornaments, pots and pottery products, holiday and seasonal items and decorations, and packaged insecticides.  

Also permitted would be the wholesale production, storage, transfer and sale of nursery stock as a wholesale business.  Wholesale nursery operations to not involve retail production, storage, transfer or sale as a retail business so it says in this proposed zoning change.  Also permitted would be single family detached residences in this business district – the first in North Salem.  Also permitted would be housing for workers; multiple worker dwelling units in a structure.  Finally, among other uses permitted are communication towers and facilities.

Point No. 11: (Mr. Mandelstam)

Zoning Ordinances are supposed to be instruments for community-wide purposes and values.  But here, the benefit of this proposed new zone is only for one person, one land owner.  This fact has an interesting history.  The history 

is discussed in a set of minutes at a Planning Board Work Session held on October 18, 2000.  Mr. Shott’s lawyer stated to your Board: “Let’s limit this use to one existing business on one existing use.  We do not want competition.”  And that’s exactly what will happen if the Town Board were to adopt the new zoning.

Point No. 12: (Mr. Mandelstam)

In the Comprehensive Plan Update it is clearly stated that before any actual zoning is adopted the Town will do all of the necessary studies in relation to the nature of the proposed change in zoning.  Here we are very close to having a new contractor’s business zone and so far as any Town records show, and there is no Town study of 

traffic. We just received information from the Westchester Department of Transportation regarding vehicle traffic for one day on Hardscrabble Road in September 2002; the astonishing figure of 8,417 vehicles.  According to Mr. Rossi we are going to have at least six acres of near or actual industrial uses.  This, with no approval of the zoning, would bring a lot of trucks and customer vehicles.  Mrs. Mandelstam would like to thank the Planning Board for their patience.  Charles asks Mr. and Mrs. Mandelstam to wrap up their Statement so that other people may have time to speak.

Conclusions:

1.
The Planning Board, to do planning for sound land uses in North Salem and in an area like Hardscrabble Road where there are lots of new homes and even some wonderfully restored homes, and which is improving in appearance and character, should shut down immediately any consideration of this proposed new zone.  Hardscrabble Road should remain residential.  You should direct the Zoning Enforcement Officer and the Town’s Building Inspector to require and carry out every effective remedy for all still not corrected zoning violations under existing law so that the unlawfully used acres can be returned to what they were and what they should have been since 1987.

2.
The cases call what is happening here, if zoning is adopted, spot zoning.  Mr. Rossi has said he is not concerned about spot zoning.  Our research tells us that there are cases that that it is not permissible when a town board rezones property for the benefit of one owner when the rezoning has the effect of legalizing, knowing non-compliance with zoning ordinances.    

3.
In SEQR, the Town Board is going to be rezoning an ordinance.  They are going to have to look under SEQR all of the uses that are possible.

Mr. Rossi compliments the Mandelstam’s on their thorough review.  He has no doubt that their listing of violations on the property were accurate after review of the Town records.  That is exactly why, in 1986, Mr. Shott came to this Board for Site Plan Approval.  The Board granted that approval with 51% development coverage on the 4.8 acres.  We know a number of violations existed.  They were cleared up.  The Town Board has granted three Application Processing Restrictive Law (APRL) Waivers.  While the Mandelstam’s may not agree with it, that Board, in it’s legislative capacity, unanimously said go forward and correct the zoning ordinance and site plan in order to permit this use to go forward.  If the Mandelstam’s were on the Town Board they no doubt would have voted it down.  Cynthia states that is not the definition of the Application Processing Restrictive Law.  Mr. Rossi states that the Application Processing Restrictive Law prevents the Boards from processing applications for approval when violations are pending on a piece of property.  The Town Board has the authority to grant waivers under the Application Processing Restrictive Law to permit projects to be completed before the Board.  This does not constitute an approval of the use.  It does constitute an acknowledgement that the process may proceed.  That 

is what the Town Board has done three times unanimously.  Mr. Rossi states that the review of records the Mandelstam’s have referred to is something that is relevant to the history, but not relevant to the site plan.  

With regard to the Westchester County Department of Transportation traffic study, Mr. Rossi is curious as to what day they did that on.  He is surprised that there were so few cars on Hardscrabble Road in September 2002 when Outhouse Orchards is in full swing.  On a daily basis, traffic is increased.  The data speaks about vehicles, not trucks.  The data does not speak about trucks generated from the Clearwater Site.  The data does not speak of trucks that get off Hardscrabble Road and make a left onto Field’s Lane, or come through Hardscrabble Road to get to the I-684 interchange.  Mr. Rossi states that their traffic study, which is specific to the Clearwater Site is much more reliable.

Mr. Rossi states, as far as the spot zoning issue is concerned, Mr. Baroni is aware of it.  This Board now for the second time over the course of many years is looking at the zoning of this site.  You are making a planning decision of this site.  You are making a planning decision that a business could continue to operate.  There is nothing wrong with competition.  We freely admit Mr. Shott would love it if there was no competition.  The fact is this business being in Town provides benefits.  When topsoil was needed at the North Salem Free Library, this was the first business they called.  When Hurricane Floyd came through, Mr. Shott was the first person to be called to get his men out at 3:00 a.m.  Mr. Rossi does not agree with the Mandelstam’s doom’s day predictions about what is going to happen to this Town.  Mr. Rossi states that he sat through a Zoning Board hearing where an existing antique shop came under attack because God forbid this little business would be allowed to continue with an antique store around the corner.  Mr. Rossi is not worried about an existing business in Town having a little freedom to compete with their neighbors.  

Charles would like to make the point that this discussion before the Board is for the Public Hearing for the Site Development Plan, not the Zoning Amendment.  Please keep questions and comments directed towards the actual application.

For the record, my name is Peter Bliss.  I live on Hardscrabble Road.  I have lived here for 36 years.  I have looked at the Application for Site Plan, the petition for rezoning, and the remediation plan.  I had intended to strictly speak on the Site Plan tonight because that was what was before this Board.  However, the Zoning Amendment is quite respectful of it.  I think, as a former member of the Planning Board, we can’t look at a Site Plan without looking at what the zoning is under it.  This Site Plan is very hard to review.  The Zoning Ordinance has flaws, serious flaws.  I will not discuss them tonight, I will discuss them next week at the Town Board Public Hearing.  The same goes for the wetlands.  The wetlands impact the Site Plan design.  I will discuss this at the Planning Board Public Hearing in June.  I would ask the Board if they would ensure that Dr. Joseph Bridges be at that Wetland Public Hearing.  I listened to Mr. Bontje.  I did not know that he was going to speak tonight.  Mr. Bontje said that the delineation was done after the fact.  The delineation was done when I was a member of the Planning Board in 1986.  It was done by the Wetlands Inspector, as well as an independent inspector.  The whole parcel along the west boundary of the old site which now shows a 100-year buffer was all in the wetlands.  We had to do it because of serious violations of that wetlands.  There were no silt fences.  The silt eroded down into the wetlands and covered it with at least a foot of silt.  

I ask the Board to keep this Public Hearing open until after the determination of the Zoning Petition is made.  I believe there will be serious changes to that petition.  The only way the public may have a clear shot of speaking 

is to leave the Public Hearing open.  Liz confirms with Mr. Bliss that when he refers to determination of the zoning he is talking about SEQR.  Mr. Bliss states yes, just the SEQR.  In order for the Board to accurately review it, they would need to have a basis now because there is no zoning.

Mr. Bliss states that he understands the Board does not like to answer questions at the meeting, and would ask the Board to reply by memo into the file.  Has a site inspection on this site been done by the Board as a group during the last two months?  Have you either in a Work Session or a Regular Meeting reviewed the Site Plan that was approved in 1986?  The Board is looking at what has been presented.  I am very concerned that there have been no technical reviews.  It was a past policy of the Board that all the technical reviews are done prior to a Public Hearing.  The Zoning Enforcement Officer is a key player in this whole procedure.  There is no review by him of the Site Plan and there should be.  A minor item, there is no legend on the Site Plan.  Every Site Plan must have a legend.  The contours on the Site Plan are more than five years old.  Given the history of this site, I would assume that the topography has changed in the last five years.  Either an as-built or a survey should be one.  The bulk requirement section of the Site Plan shows a required side yard of either 75 or 150 feet and the proposed side 

yard is zero.  The maximum development coverage is showed as requiring 15%.  The prior Site Plan showed 11.2%.  That should be recalculated.  There is no way the site development coverage is anywhere near that.  When the recalculation is done I would ask that the detail be submitted so we may see how it was calculated.  The processing and storage areas should be clearly outlined.  The locations and type of equipment to be used in the processing should be shown on the Site Plan.  Liz asks Mr. Bliss to go over that last item again and asks him if he will be submitting his comments in writing.  Mr. Bliss states that he will not be submitting his comments in writing.  Mr. Bliss goes over the prior stated items.  The area for truck parking should be delineated.  According to the Site Plan there is no truck parking, unless you refer to trucks as equipment.  The number of trucks and description of trucks should be on the Site Plan.  The Site Plan is confusing as to what was built and what is proposed.  In the 1986 Site Plan there were three storage bins authorized.  If you look on this Site Plan you can’t tell if they are constructed.  The Site Plan shows a 2 ½ story office building.  Mr. Bontje referred to it as Mr. Shott’s office.  This is not a permitted use on this property.  It is not pre-existing non-conforming.  The applicant in the 1985 Site Plan stated there would be no use of that building as an office, it would only be used as a residence.  In at least two letters from Mr. Rossi, he restated there would be no office use.  The Planning Board took that into consideration and it was part of their approval that it was not to be used as an office.  Some time after that, an office was constructed.  One of the building inspectors sited that it was an illegal use because it now became a multi-use zoning.  That violated the State Building Code.  It is now shown as an office.  It cannot be an office.  The only way it could have been an office is if Mr. Shott had come in, obtained an amendment to the Site Plan, filed for a Building Permit and obtained a Certificate of Occupancy.  This is a change of use and is not permitted. The Site Plan does not comply with ADA. No mining is permitted.  No further excavation is permitted. No materials native to the property may be removed. No contaminated materials may be brought onto or processed on the site.

Don Rossi asks Mr. Bliss if he would be able to contact him to discuss issues that he brought up tonight.

Bryan Colley states that he is a life long resident of this Town.  He respects and admires the rural character.  He listened very carefully to the comments that were made.  He agrees with the Mandelstam’s conclusions and appreciate their efforts on the community’s behalf.  I happen to have spent some time in the real estate world.  This provides an inclination of spot zoning.  I think it is an inappropriate expansion of a non-conforming use.  I do not think it is appropriate.  We own a substantial piece of land in that area.  I don’t think this is what we want or need in our community.  I am happy for the pre-existing use to continue but do not feel it should be expanded.  Warren Saks states he has been a resident for seventeen years.  I would like to comment on the concept about how long a person has lived in Town, and should that have any indication on why any kind of Site Plan should be accepted. The community desires and wishes what they want.  To give benefits to an owner who has flaunted the rules sets a terrible precedent.  Whether or not it has been done in the past or not, does not mitigate the fact that he has only owned these properties for a short period of time.  They are not properties that were in the family since 1927, mined and operated as they are with the Town trying to take away something from him.  We really rely on this Board to not take into account how long he has been here or who he knows.  Take into account issues of good planning, good zoning, and good sense.  Anything else makes the Town look like a mockery.

Tracy Cunniff states she has owned her house on Hardscrabble Road since 1981.  When her contractor’s needed materials, they went to Clearwater.  The business has been there since 1979.  It is by Special Permit, grandfathered in 1986.  When Mr. Shott purchased adjacent property eleven years after the Zoning Ordinance made that adjacent property 4-acre residential zoning.  He knew that.  If he wasn’t going to build a house on that property I don’t know why he would assume that he could expand his business.  I believe that is a concern for a lot of people who live on Hardscrabble Road.

Cynthia Curtis would like to restate what Mr. Bliss has said.  She hopes that this Board will have Dr. Joseph Bridges at the Public Hearing on the wetlands.  There are a lot of wetlands issues that needs to be clarified. The wetland delineation has to go on just to stabilize this site that has been greatly disturbed.  I will not go into the zoning issues as they will be discussed at the Town Board Public Hearing next week.  I was on the Planning Board in 1986 when they approved the prior Site Plan.  The document we are looking at tonight does not reflect the 1986 Site Plan Approval.  I find it very confusing.  The document should show what was approved in 1986, what exists today, and what is being proposed on the new Site Plan.  The parking that is shown on the Site Plan behind the two buildings was not approved in 1986.  I don’t know if you are attempting to show what is existing now, or you are attempting to show what you want to build later.  It is not labeled.  We do not know as a point of reference where to begin and where to go from here.  What to address as potential disturbances?  What to address as changes from the original Site Plan?  The weighting scale, the parking spaces, the entrance, the offices, and the storage materials.  There is no way if you look at the Site Plan to understand this.  If you pull out the Building Inspector’s twelve violations on the 4-acre site there is a starting point.  Have everything labeled and show us what is existing today, then show what is proposed.  Only then may we make our comments on the Site Plan, because now you can’t read it.  As a person who approved the 1986 Site Plan, I believe you need to get us to the starting point to understand what the Site Plan is all about.  I believe the Public Hearing should be left open.

Mr. Rossi states, so there is no mistake, that this is what they want the site to look like when the process is done. They are not trying for expansion of a non-conforming use.  This is the Site Plan we would like to have this Board ultimately approve.  Cynthia states that under SEQR as Lead Agency in order for us to assess the environmental impact we have to know where we were, what is there now, and where we are going.  The only way to do that is to have a document that spells it out for us.  Mr. Rossi disagrees with that conclusion.  

Liz states that to a degree the Lead Agency and the Planning Board are doing a review after the fact.  That is part of the remedy of the violations to know what was originally approved.  There was no review.  These things happened.  There were violations.  Now we are going through a process that involves petition and applications. Liz believes that both Board’s have to look at this as a review after the fact.  

Roland asks Liz if she agrees with Cynthia Curtis that we should have a plan that shows the progression over time. Charles states that the plan should show what is existing and approved in 1986 and the new proposal with the differences between the two.  We have the original application from 1986.  Liz would like to clarify that the review the Planning Board and the Town Board are doing is an after-the-fact review.  How it is presented on the Plan

and how the Board wants to see it presented is up to them.  Roland states that you really do need a baseline to show what has transpired since then and what is proposed.  Charles does not feel what has happened in between matters.  If they decide they want to forget about this whole thing and just amend their original Site Plan then they would have to show what is different now.  Roland asks Charles if he thinks it would help the Board to see what has been changed.  Liz states that the items that are proposed are labeled proposed.  The piece that we don’t have on the plans is what was approved in 1986.  We have looked at a number of different applications where it is a Site Plan Amendment.  Sometimes for clarity it makes sense to have a plan that just shows what is proposed.  Once you start adding in other layers of information, it may become confusing.  I don’t know whether there is a way to prepare a separate plan sheet that shows here is what was approved in 1986, and what is proposed.  Mr. Rossi states that the Town has the existing Site Plan.  The setback listed is discussed.  Don Rossi states that no one has raised any issues in reviewing the Site Plan up to this point, including reviews by MDRA and the Town Engineer. The existing Site Plan speaks for itself.  I suggest to you that we not be required to show a continuing history over the years of what has happened.  There are existing items labeled on this plan, and there are items that were approved.  This is the plan that this Board has to make a decision on and what the Town Board has to make a determination under SEQR.  

Cynthia Curtis urges the Board to read the Building Inspector’s list of violations on the existing Site Plan.  You have to somehow reconcile the 1986 approval, as well as a laundry list from the Building Inspector.  You are missing a big step in between if you are not showing the progression between what was approved, what is existing, and where you are going with it.  Under SEQR we have to see this.  Charles states the Board will take it under advisement.  Charles asks if anyone else would like to speak tonight.  John White states that he will hold off on his comments tonight as long as the Public Hearing will be left open. Charles states that the Public Hearing will be left open.

Mr. Rossi requests that the Public Hearing be closed.  We have been here since 1998.  The Board has the comments from the public.  Various issues have been raised.  Comments have been received.  The Board is under no legal obligation to keep this Public Hearing open.  Liz states that the Wetland Permit Public Hearing is scheduled to open June 2, 2004.  The Site Development Plan Public Hearing should be continued at least to the date when we hold the Public Hearing on the Wetland Permit. Roland states that the Site Development Plan Public Hearing should be continued until the Town Board makes its decision on the rezoning.

Mr. Rossi states that another position is to hold the Site Development Plan Public Hearing until the Wetland Permit Public Hearing is held.  The Board knows that they will not be able to make any decisions until there is a decision on the rezoning.  There are various options short of holding this hearing open until the end.  There is a degree of consideration on the Applicant’s part to know what issues have to be addressed so we do not continue with year after year of addressing these items.  Comments were received from the public tonight.  There are matters that we have to address.  The Board may want to keep this hearing open to allow for additional comments. If there are any concerns from the Board about the Applicant feeling that a decision has to be made within some time period, surely, the Applicant would not expect and would never assert a time period until the Town Board makes its decision on the rezoning.  There are alternatives to keeping this Public Hearing open.  Having closure on the Public Hearing would allow us to address the technical comments of the consultants and outside agencies. 

Mr. Mandelstam states that he sees no compelling reason to close the Public Hearing.  He sees a lot of reasons to keep it open.  The most of which is that until you have a Zoning Ordinance on which you may base an analysis as to whether the applications are right or wrong, you are not able to make a decision.  Mr. Rossi states that Mr. Mandelstam is mixing making decisions and closing the hearing.  Liz states that she agrees with Roland to keep the Public Hearing open until the zoning is resolved.

Chairman motions that the Planning Board Continue the Clearwater Excavating Site Development Plan Public Hearing to June 2, 2004.  Robert Tompkins seconds.  All in favor.  No opposed.

Liz states that on March 9, 2004 the Town Board referred the Zoning Petition to the Planning Board for a recommendation.  This item was briefly discussed at the last Planning Board Meeting, but the Board did discuss any of the issues.  There is a 60-day timeline.  Liz has prepared a draft letter for review tonight, and believes the Board has to send a recommendation back to the Town Board.  Gary asks why the Town Board asked the Planning Board to send a recommendation.  Liz states that the Town Board has asked you to.  Roland states this is a requirement in the zoning to take action within 60-days.  If the Planning Board does not respond within 60-days, then the Town Board may take action without a Planning Board Recommendation.  The Referral to the Planning Board is a requirement.  The Planning Board should respond back either positively or negatively to the Town Board in time for their Public Hearing next week.  Liz reads language from the Zoning Ordinance, Section 250-114, “The Town Board shall not take action on any such amendment without such a report from the Town Planning Board unless the Planning Board fails for any reason to render such a report within 60 days following the date of referral.” Gary has a question on Page 2.  Liz will add in the 

word “draft” when referring to the Comprehensive Plan Update.  Gary states that to some extent, we are giving someone what they want.  He has a concern about the violations being avoided.  Fines and penalties for non-conformance should be issued.  Gary would like to see language added about past non-conformance.  There is a discussion about the court issuing the fines.  The Building Inspector issues the violations.  Roland does not have knowledge of a summons being issued.  Gary feels that the four items that Peter Bliss discussed should be included in the letter.  Mr. Rossi states that those items are very appropriate for the Planning Board to approve the Site Plan.  He does not believe it is necessary for this language to be included as a recommendation in the zoning.  The supplementary requirements are discussed.  Liz goes over the four points that Peter Bliss stated.  Mr. Rossi states these items may be more appropriate to be added to the Site Plan.  

There is a discussion about the employee dwelling unit provision.  Gary would like language added into the letter.  

Mr. Mandelstam asks if these are changes in the Zoning Ordinance or site approval application.  Liz states that the Board is discussing a recommendation on the proposed Zoning Amendment.  Mr. Mandelstam asks if this is being proposed tonight without further deliberation?  Liz states that this is the Planning Board’s recommendation letter to the Town Board to say whether or not they recommend the zoning.  Mr. Mandelstam confirms that yes, this will be done tonight without any further deliberations.  Roland states that the Planning Board has been asked by the Town Board to make a recommendation on the zoning for the Public Hearing next week.  Mr. Mandelstam refers to tonight’s Agenda.  Liz states there no requirement for a Public Hearing on a recommendation.  Mrs. Mandelstam states that if she were on this Board she would not approve the recommendation.  I would forward the letter back to the Town Board without a positive recommendation and let the Town Board deal with it.  Mr. Rossi states that this is a classic opportunity to pass the buck.

Liz will change the language in the draft letter on the bottom of Page 1 to add the following language “the following revisions are recommended”, and include the four points stated by Peter Bliss.  Mrs. Mandelstam asks Roland what he would recommend if this Board felt not comfortable adopting the zoning recommendation referred to the Town Board.  Mrs. Mandelstam recommends that they do nothing.  Roland states that they could write back a negative recommendation.  Charles states that this is not a Public Hearing.  Liz asks Roland if the Planning Board makes their recommendation, and the Town Board requests the petitioner to revise their zoning, does that mean that the recommendation comes back to the Planning Board if there are substantial changes?  Roland states that the Planning Board may request that the recommendation come back to the Planning Board.  There is a decision to add in language in the draft letter to that effect.  Liz goes over all of the language changes to be added into the draft letter.  

Chairman motions that the Planning Board Make a Recommendation to the Town Board on the Zoning Petition and Comments as Drafted and Revised tonight.  Gary Jacobi seconds.  All in favor.  No opposed.

REGULAR MEETING:

3.
Restaurant 121:


Joe Bueti

Consider Draft Resolution of Sign Plan Approval.

Liz goes over the Draft Resolution with the Planning Board.

Chairman motions that the Planning Board Adopt the Draft Resolution of Sign Plan Approval for Restaurant 121.  Gary seconds.  All in favor.  No opposed.

4.
Cellular Telephone Company d/b/a AT&T Wireless & Crown Atlantic:


Leslie Snyder, Esq. & Daniel Leary, Esq.

Discussion of existing Sun Valley Drive Communications Tower and previous approval.

Liz states that the Planning Board members have viewed the site from various viewpoints in Town.  There is a suggestion that the Applicant make another submittal.  Charles confirms with Leslie Snyder that the existing antennas have different arms than were originally approved. There is a discussion about the color of the tower. Leslie Snyder states that the existing color is brown.  The approved color listed in the Resolution was supposed to be grey.  Robert asks Leslie Snyder if anyone has complained about the color.  Leslie Snyder states that the tower has been up for approximately two years and no one has complained about the color. Charles does not feel it makes a difference.  Charles asks Liz what happens now.  Liz states that the Applicant needed feedback so they know how to proceed with their plans in order to get to completeness in case the Board asks for changes to the tower. Leslie Snyder inquires about how to proceed given the violation that was received.  Liz states that the cure is to finalize the Site Plan review.  Daniel Leary, talks about the Application Processing Restrictive Law (APRL) form that was granted by the Town Board to allow the Application to proceed.  Daniel Leary states that the Applicant has made a proposal consistent with what is existing now.  A submission has been made to address all the other issues.  Because of the minor nature of this proposal, would the Board be willing to entertain the possibility of a Public Hearing date?  Liz states that the last memo received by the Planning Consultant stated that the Application was not complete or ready for a Public Hearing to be scheduled.  We did just receive a submittal today.  That submittal needs to be reviewed and another review memo will be prepared.  We may put the Applicant on the June 2nd Agenda to determine completeness and set a possible Public Hearing for July 7th.  Roland confirms

that the antennas will stay as they are.  Will this be an Amended Site Plan?  Liz states yes.  Leslie Snyder states that she assumes the violations are remedied.  Leslie Snyder asks if the Planning Board will notify the Building Inspector.  The main thing is that the Planning Board is fine with the way it is.  Liz will let the Building Inspector know.  Liz confirms that it is ok to proceed with the existing color and antennas.

5.
Community Based Services:


Roger Hof & Roy Van Lent

Discussion of remaining completeness items; Consider Determination of Completeness of Site Development Plan, Set Public Hearing; Required Referrals (ARB, etc.) and Determine Action a SEQR Type II Action.

Charles confirms with Liz that Joe Bridges, the Wetlands Inspector went out to see the site.  Liz states that Joe Bridges prepared a one-page memo that the Board should have.  Liz states that Hilary Smith’s memo lists minor items.  Roy Van Lent states that a lot of the items have been taken care of.  Liz states that one waiver is being requested.  Liz would like to discuss the Board making a determination that the Site Development Plan and Wetland Permit Applications are complete tonight.  The remaining items will be addressed.  Roger Hof states that they will also need a rear yard setback variance.  That has not been noted in the commentary memos.  Liz states that the Applicant is requesting a waiver of construction specifications, A267-9(b)(4).

Chairman motions that the Planning Board Grant a Waiver for Construction Specifications as listed in Zoning Ordinance Section A267-9(b)(4) for Community Based Services.  Robert Tompkins seconds.  All in favor.  No opposed.

Chairman motions that the Planning Board Determine the Site Development Plan and Wetland Permit Applications Complete for Community Based Services, Conditioned on the Remaining Incompleteness Comments on Page 2 of MDRA’s Memo Dated April 29, 2004 being addressed.  Peter Nardone seconds. All in favor.  No opposed.

There is a discussion about setting the Public Hearings for both the Site Development Plan and the Wetland Permit.  Liz states that the Board may only set the Site Development Public Hearing for June 2, 2004.  Roland thought they need to go to the Zoning Board of Appeals.  Roland asks about the Applicant going to the Zoning Board of Appeals first?  Liz states that we usually send it to the Zoning Board of Appeals, then set the Public Hearing.  We can’t open the Wetland Permit Public Hearing until July.  Both hearings may be closed at the same time.

Chairman motions that the Planning Board set the Site Development Plan Public Hearing for June 2, 2004, and the Wetland Permit Public Hearing for July 7, 2004.  Peter Nardone seconds.  All in favor.  No opposed.

Liz states that the Board may determine that the action is a SEQR Type II Action, indicating that they need no further SEQR review, and make a referral to the Zoning Board of Appeals for the rear yard setback variance.

Chairman motions that the Planning Board Determine That the Action is a SEQR Type II Action, Indicating That no Further SEQR Review if Required, and Make Referral to the Zoning Board of Appeals for the Rear Yard Setback Variance.  Gary Jacobi seconds.  All in favor.  No opposed.

6.
DeBellis:


Michael H. Campbell, P.E., Campbell Engineering, LLP

Discussion of remaining completeness items; Consider Determination of Completeness of Wetland Permit and Final Subdivision Application; and Set Public Hearings – June 2, 2004 for Final Subdivision Application Hearing; and July 7, 2004 for Wetland Permit Application Hearing.

Liz states that we have not received a memo from Joe Bridges.  Liz spoke with him just before the meeting.  He is ready to make his referral.  Liz goes over the completeness items with the Board.  Michael Campbell states that he has no problem addressing the remaining comments.  Liz states that the Board may determine the Application Complete conditioned on the remaining items to be addressed.

Chairman motions that the Planning Board Determine the Final Subdivision Application Complete Conditioned on the Applicant Addressing the Remaining Completeness Items in the MDRA Memo Dated April 29, 2004.  Gary Jacobi seconds.  All in favor.  No opposed.

Chairman motions that the Planning Board Determine the Wetland Permit Application Complete, set the Final Subdivision Application Public Hearing for June 2, 2004 and the Wetland Permit Public Hearing for July 7, 2004.  Peter Nardone seconds.  All in favor.  No opposed.

7.
Financial Report:

· April, 2004
Chairman motions that the Planning Board Approve the April, 2004 Financial Report.  Bernard Sweeney seconds.  All in favor.  No opposed.

8.
Minutes:

· March 3, 2004
· March 17, 2004
Chairman motions that the Planning Board Approve the Minutes for March 3, 2004 and March 17, 2004. Bernard Sweeney seconds.  All in favor.  No opposed.

9.
Next Meetings:

· Work Session – May 19, 2004
· Regular Meeting – June 2, 2004
EXECUTIVE SESSION:

Chairman motions that the Planning Board go into Executive Session.  Robert Tompkins seconds.  All in favor.  No opposed.

Chairman motions that the Planning Board go back into the Regular Meeting.  Robert Tompkins seconds. All in favor.  No opposed.

REGULAR MEETING:

10.
Resolution:

Chairman motions to Adjourn the Planning Board Meeting.  Robert Tompkins seconds.  All in favor.  No opposed.
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