North Salem Planning Board Minutes

January 22, 2003

8:00 PM – Annex

PRESENT:

Charles Gardner, Chairman




Gary Jacobi, Board Member

Peter Nardone, Board Member

Liz Axelson, Director of Planning

ABSENT:

Jonathan Rose, Board Member

Roland Baroni, Town Attorney (not required to attend)

ATTENDANTS:
Gramando:


Joseph Gramando




Nash Road:


William Wright, III 

Chairman, Charles Gardner, calls the January 22, 2003, North Salem Planning Meeting to order.

REGULAR MEETING:

1.
Gramando:


Joseph Gramando

Consideration of draft language regarding Amendment of PFAU Subdivision.

Liz states that the Pre-Application had been discussed briefly at our January 8, 2003 Planning Board Meeting. Roland advised the Planning Board how best to handle the request.  Mr. Gramando’s attorney John Arons provided a draft Resolution to Roland for review.  Roland provided his changes and Liz reworked it to put in Planning Board Resolution style.  This Resolution will be attached to the filed PFAU Subdivision Map so that someone looking at the map will know that this is a filed Covenant that amends that map.  It starts out introducing the Gramando’s as parties to the Covenant, and acknowledges the Planning Board’s role and the previous approval of August 7, 2002.  It acknowledges what was submitted for the original approval, and introduces the request to remove three trees originally marked to remain undisturbed and keep four trees designated to be removed on the PFAU plat. On the bottom of the first page, the Planning Board is amending their Resolution of the PFAU Subdivision Plat. Liz added language on the bottom of Page 1 and top of Page 2 so that we may circulate this Resolution on mylars. It will be included with the PFAU Filed Plat, and will be filed with the County.  Mr. Gramando states he will plant five additional trees shown on the Site Plan.  Liz states that they are removing a 20” birch, 16” black birch, and 18” maple tree.  Liz will add in under “Resolved”, language regarding the additional five trees to be planted. Mr. Gramando states they will all be pines.  Liz states that we will circulate to the parties that we circulated to for the PFAU Subdivision.  This Resolution is a little different, it is a Covenant.  Mr. & Mrs. Gramando will sign before the Chairman and Planning Board Secretary.  Liz will also add in under “Resolved”, language that states that the Planning Board authorizes the Chairman and Secretary to sign the Covenant.  Charles asks if the Board would like to discuss this further.  The Board states no.

Chairman motions that the Planning Board Accept the Declaration of Covenants and Amendment of Resolution of Subdivision Approval for the PFAU Subdivision.  Peter Nardone Seconds.  All in favor.  No opposed.

2.
Vail Farm:  

Letter received from Philip Ake requesting reimbursement of the escrow account for Vail Farm in the amount of $822.60.

Chairman motions that the Planning Board release the escrow account in the amount of $822.60 to Philip Ake. Gary Jacobi seconds.  All in favor.  No opposed.

3.
Nash Road:  


William Wright, III

Consider Draft Resolution regarding Re-approval of Amended Final Subdivision.

Liz states that the Applicant has complied with most of the conditions.  Bill Wright just submitted materials for an offer of section.  Liz is getting the official maps done.  In the meantime, their approval expired.  Rather than granting them a retroactive extension and then another 90 day extension, the Board may consider granting a Re-Approval that gives them 180 days.  They may not need the entire 180 days.  It is basically a re-worked Resolution from the original Nash Road Approval in May.  Charlie asks if anything has changed.  Liz confirms that nothing has changed.  It lays out what the project is, tells what has been submitted, repeats the findings, acknowledges how it complies with all of the code chapters.  Page 6 has updated conditions.  The rest is the same.  

Charlie asks Mr. Wright if he has comments.  Mr. Wright states that as far as he knows, all of the sheets have been revised.  Item 1 should have been done a long time ago.  Liz states that she has not received a print out of it.  Mr. Wright states that all of these things have been done and complied with.  The Building Inspector has not issued a CO on the Cottage.  They had their final inspection weeks ago.  Mr. Wright states that the Resolution infers that they have not been diligent with complying with what has been requested.  There is a list of 17 items.  Charles states that the Board does not feel that way.  Liz states that this is standard language.  Mr. Wright will follow-up with the engineer on Item 1.  Liz states that he said they were done, but did not want to submit until we had another set of plans.  Mr. Wright does not want the Board to feel that they have not been diligent.  

There is a discussion about the items that need to be done simultaneously.  The offer of cession is in front of us, but we have to have the official map ready to be adopted so that the Town can accept the offer of cession and demap the street.  Some of the items are completely beyond the control of the Applicant.  Mr. Wright states that the offer of cession was made back in December, and is still being reviewed by the Attorney.  Liz states that he is looking at it, and it is scheduled to be on a Town Board Agenda for February 11th.  Everything has to happen at the same time.  Mr. Wright asks that the Board advise him if there is anything else they need.  

Chairman motions that the Planning Board Adopt the Re-Approval of the Amended Final Subdivision Plat for the Nash Road Relocation Subdivision.  Peter Nardone seconds.  All in favor.  No opposed.

4.
C&M Homes:


Frank Fowler

Consider Draft Resolution regarding Re-approval of Final Subdivision.

The Final Subdivision Plat Conditional Approval expired.  The Planning Board may provide a Re-approval for an additional 180 days, beginning on October 28, 2002.

Liz states that there is a new submittal.  This was adopted in May and they had addressed most of their conditions. At the time of the engineering review, Bill Youngblood became ill, and then we appointed Jim Hahn as our new engineer.  They are working on addressing Hahn’s review memo and the approval expired.  Charlie asks Liz if additional items have been added.  Liz asked Hilary to go through the Resolution.  Most of the plan revisions have been done.  Charlie asked if anyone is here tonight from C&M Homes.  Liz states that they did not feel it was necessary to attend.  Hilary prepared a memo dated September 20, 2002 indicating any minor revisions should be done. Hahn prepared a memo dated October 18, 2002.  He had quite a few comments that they are working on. The engineer did not see any problem with the remaining comments.  They are close to the end.  Liz states that the alternative was to do a retroactive 90 day extension and another 90 day extension, but then they can’t have another extension.  Charlie asks if the Board has comments.  They do not.

Chairman motions that the Planning Board Re-approve the Final Subdivision Plat Conditional Approval for an additional 180 days for C&M Homes beginning October 28, 2002.  Gary Jacobi seconds.  All in favor. No opposed.

5.
Acting Chairman Discussion:

The Planning Board discusses appointing Peter Nardone to the position of Acting Chairman.  Roland provided language to be included in the Resolution.

Chairman motions that the Planning Board Appoint Peter Nardone to serve as Acting Chairman during those times during the year 2003 when the Chairman may be unavailable to attend to the duties of his position.  Gary Jacobi seconds.  All in favor.  No opposed.

WORK SESSION:

6.
Discussion of Proposed Zoning Amendment regarding Site Development Plan.

Liz will run the Board through the five pages of the Draft.  Liz states that she has comments from Peter Kamenstein that were e-mailed to her.  They are in the board members packets, as well as an earlier e-mail from Peter that he had sent to her in December, 2002.  Charlie had a question about the comment that the Zoning Board of Appeals being designated as lead agency in regarding all agricultural issues.  Charles asks what issues they are referring to?  Liz is not sure.  Liz states that if they are going to do special permits and we are not doing site plan review then they will be lead agency any way.  If we are doing site plan, we always circulate for lead agency.  Charlie does not want the Zoning Board to deal with Site Plan Review.  Liz believes that when Peter refers to lead agency, he is talking about SEQR.  The issues of Health and Safety are discussed.  Liz states that farms are exempted from doing Site Plan Review.  If it is adopted the way it is written, you can’t all of a sudden tell someone that they have to do Site Plan Review.  It may be referred to the Planning Board for commentary.  

Liz states that this draft is very similar to the last Draft.  The definition of farming operation is new, after our discussion of the last Draft.  Liz took the language from the draft of farming operation in the Draft Land Disturbance Law.  The Board seemed to agree with the definition.  That definition is broad and broader than New York State Agricultural and Markets.  Liz states she did not see any reason to penalize people who were not in an agricultural district or who did not meet the standards for being in an agricultural district or being recognized as a farm because they have a limit of seven acres.  If we left it at seven acres, that would eliminate people who have 

smaller farms.  I dropped it down to four acres in the definition of farming operation.  Roland asked why leave it at four acres.  He suggested the Board discuss the possibility of allowing people with two acres to be able to have 

a farm.  The definition does not override anything else in the zoning that says where a farm is permitted or not permitted and how many acres is permitted.  If someone had an existing farm on two acres of land and they wanted to continue do that, but change it, they would still fall under the same definition.  

Gary asks what they would gain by being classified as a farm?  Liz states that they are not required to obtain Site Plan Review.  Liz states that someone with two acres who grows herbs or vegetables and sells them, they would be classified as a farm.  A person who has a garden next to their house, would not be classified as a farm.  To be able to gain any of the benefits under NYS Agricultural and Markets, you would need to be in an agricultural district.  To be in an agricultural district you have to have seven acres of land and earn a certain amount of money each year to qualify for an agricultural exemption. That is their threshold.  There are two different items here.  One is State regulations, and the other is home rule, which is the Town of North Salem deciding what they are doing to do with their zoning. You don’t have to comply exactly with Agricultural and Markets. The problem is getting into the business of regulating how much income someone has, and there is no place for that in the zoning. It also penalizes people who do not have a seven-acre farm.  Right now a farm is considered principle use and has to have Site Plan Review.  Under NYA Agricultural and Markets, if someone has 10 acres and 10 horses, under the current zoning, they would have to go through Site Plan Review.  Under the State agricultural and market regulations, someone could be exempt from that by the State. This is only for people in an agricultural district who meet the definition of a farm.  

What we are doing with our zoning is trying to be consistent with agricultural and markets for the people who are in an agricultural district.  In other words why require site plan for all of those farms if they can be exempted by the State.  The other item is that if the Town as a general goal wants to encourage open space, why not grant broader exemptions to farms? Charles asks if there are farms currently in North Salem under four acres?  Liz states that we do have small horse farms.  We had someone ask if they could do a vegetable farm.  Bruce states that currently farming is not permitted in one-acre zoning.  If someone has two acres in an R-2 district they could not farm it. Charles discusses people in one or two acre zones putting up temporary greenhouses.  Liz states that farms are not allowed in an R-1 zone. Charles talks about people in R-2 allowed to have some type of farming operation, and possibly putting up greenhouses in a residential area. What is to stop them?  Liz talks about the lot and bulk requirements.  That would be considered coverage. Charles talks about garage structures that go up in the winter and come down in the summer.  Bruce states that they get calls about them.  There is a discussion about it being a structure if it is not attached to the ground.  Hardscrabble Farms is discussed as a concern in a residential area. A building would come under building coverage and would not be able to exceed their coverage without a variance.  

Liz states that the proposed definition does not change anything about what uses are permitted in any of the districts and it does not change the bulk requirements.  It is fine to stick with four acres.  Charlie wonders if we went to two acres, how many more acres will that generate in that potential use.  Liz states that they still could only do it in R-4 and R-2. The bottom line is it would have to be an existing two-acre lot.  In R-4 if you are doing a new farm, it is Use Group A which requires you to have 10 acres.  It would have to be an existing operation.  They could not do a new operation because they are required to have 10 acres.  It would be a major area variance.  Peter states that he is ok with two acres.  The Board decides that four acres is fine.  There is a discussion about a livery stable and boarding stable. If there are carriages involved, that would be considered a livery stable. Charles talks about people boarding horses overnight.  

Liz talks about the bolded/italicized text to be taken out, regarding 250-45 and 250-47, and language to be reworked to add clarification, to walk an applicant through the process.  Liz talks about Page 3. She would like to delete regarding all pertinent Zoning Board uses and Building Code Requirements.  If you leave that in, that 

means if someone has to obtain a variance, that bounces them right back into Site Plan Review. The rest of the language is basically what we originally spoke about.  If someone is going to go for a waiver of Site Development Plan approval, they have to comply with the above-mentioned criteria.  

Bruce talks about a case with the Croton Falls Market regarding change of ownership.  They are doing interior alternations, nothing to the exterior.  They appealed my decision to go for Site Plan approval.  Their case was pleaded before the Town Board.  The intent of the ordinance speaks to the use staying within the group of uses. The way I am reading this, they may request a waiver.  That is different than what the Town Board has said to me.

There is a discussion about staying within the floor plan with the same use category.  Charlie confirms that as long as they keep it as a market they are ok, they would not be able to change to a restaurant.  Bruce states that he was very clear and stated that this should not digress to a restaurant, and that by providing a menu, china and table service, then it does shift over to a restaurant.  It is the understanding that they are redoing the floor plan with no exterior modifications. 

Liz talks about changing the language in 250-45, Item C, to be reworded.  It should be exempted, not considered a waiver.  Liz talks about moving Paragraph 4 on Page 3.  No Site Plan Review would be needed.  Charlie asks who reviews a change in the use category.  Liz responds that Bruce would.  Bruce talks about the sale of the Dunkin Donuts and Liquor Store in Croton Falls.  If Dunkin Donuts expanded in the Liquor Store, would that require Site Plan Review?  Liz states the paragraph would be changed to include “only internal alterations”. Sign Plan Approval is discussed if they wanted to change their sign.   Bruce states there would be no change to the appearance from the outside.  Liz talks about North Salem Cuisine interested in being a restaurant. Liz informed them that it is not permitted.  

Liz talks about reworking the paragraph about the three-week deadline for Site Plan.  That is not what we do in practice.  The waiver of public hearing clause is discussed.  It is discretionary for someone who goes through full Site Plan Review.  They have to make a written request for waiver of public hearing during Site Development Plan Review.  The first criteria is that they don’t involve conditional use or special permits.  The second criteria is that the proposed use will not have an adverse affect on adjacent properties or the character of the surrounding area. Liz feels if we start nailing down specific criteria on waivers, we will be so hemmed in that when we see certain situations when we want to grant a waiver, we won’t be able to.  

Roland had a concern regarding the size of farms.  Liz states she is not done with the Draft.  Pages 4 and 5 have not been discussed.  The process that we use is not consistent with what the Site Development Plan regulations and zoning ordinance say.  The reason for that is that they are contrary to the town laws for the State of New York. Basically you are not supposed to hold a hearing until an Application is complete.  In our regulations it says not to hold a hearing until you are ready for final completeness.  In other words you would have gone through Preliminary Site Plan Approval and SEQR Negative Declaration before having a hearing.  In practice we don’t do that.  We open the hearing, we hear what the public has to say, the SEQR Review is completed, and then a decision is made.  Under the Town Law, you have to do SEQR before making any decisions.  Liz will rework language, and ultimately we need to revise Site Plan Regulations.  

Charlie talks about situations where we want to grant preliminary.  Liz talks about Highgate.  When she first started working with the Town, she realized that the Site Plan Regulations were not consistent with Town law. She had the Planning Board waive the requirement for final completeness on Highgate so that it could be determined complete in order to open the hearing on Site Plan.  That is a complicated process.  We let applicants know that they have to be complete for final, and Hilary Smith reviews everything to be complete for final.  If they want a waiver, they request it.  Everyone goes right to final requirements, we in essence skip preliminary.  

Charlie asks Bruce if this will help him.  Bruce states this is a big improvement.  He discusses Restaurant 121 and Auberge Maxime in regards to expansion of non-conforming uses.  The expansion within a non-conforming use within existing footprint of that building is permitted.  The question is Site Plan Approval?  Charles talks about Restaurant 121 expanding to take over the whole building.  Currently they have no parking to begin with.  If they 

doubled their capacity, where would people park?  Liz does not agree with the interpretation.  They were never reviewed for what was existing. Liz states that the interpretation did not take into account other parts of the zoning ordinance that require Site Plan Review.  Liz states that it stands, it is what it is.  She did not craft this document in a way that would make Restaurant 121 not require Site Plan Review.  Liz states it is a great business, but feels it needed a little review in terms of parking.  

Gary confirms that they can expand without approval.  Bruce states that they came in for a building permit and wanted to have carryout downstairs.  We spoke about Site Plan Approval.  They appealed my decision.  The Board listened to their argument that the zoning ordinance makes a provision for the expansion of a non-conforming use within the existing footprint.  Because the way it referred to it in the ordinance, and immediately following that based on the expansion of a non-conforming, non-building use requires Site Plan Approval.  Their argument was that there was no reference to Site Plan Approval for the building use.  The argument was that it was not clear enough.  Charles would like to prevent this from happening again.  I don’t mind seeing a business successful.  The parking due to carryout will be a problem.  

The Hamlet of Croton Falls is discussed.  If the Blazer wanted to expand their business, there would be a parking problem there as well.  Liz states that Getty on Fields Lane is another case.  Bruce suggests that Roland add in his input to make this more crisp.  Liz states that it is not necessary to repeat in an ordinance in every single paragraph that this requires Site Plan Approval.  You don’t have to repeat that they need a sign permit.  As long as that general section is clear, all of the uses require Site Plan Approval.    Liz will make revisions and would like to put on our next agenda to review and possibly make the referral.

7.
Resolution:

Chairman motions to adjourn the Planning Board Regular Meeting/Work Session.   Peter Nardone seconds. All in favor. No opposed.  Meeting is adjourned.
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