North Salem Planning Board Minutes

July 17, 2002

8:00 PM – Annex

PRESENT:

Stephen J. Bobolia, Chairman 

Charles Gardner, Deputy




Gary Jacobi, Board Member

Peter Nardone, Board Member

Liz Axelson, Director of Planning

ABSENT:

Jonathan Rose, Board Member

Roland Baroni, Town Attorney (not required to attend)

ATTENDANTS:
CAC:




Rohna McKenna 









Joel Fishman










Brian Bartsch




Building Inspector:


Bruce Thompson


Chairman calls the July 17, 2002, North Salem Planning Board Working Session to order.

WORK SESSION:

1.
Discussion of Land Disturbance Ordinance

Steve asks Liz if she would like to start the discussion.  Liz states that the last time we discussed this, she thought we gave it a brief overview.  Liz has a few comments.  We discussed this at the May 15th meeting.  I had the impression we didn’t all have enough time to look at it.  Liz thought we would open it up to additional comments. 

Steve feels it is a question about approach.  The way it is drafted we may want to roll up all of those laws.  I believe they are all in one place now, that have to do with tree cutting, excavation, and dumping.  Generally  working on steep slopes and how to deal with non-subdivision types of disturbance.  For instance, if someone is just building one house on a lot.  Is that properly covered now?  There was once discussion about also including discouragement of building on steep slopes and ridge lines, houses, driveways and outbuildings.  We also discussed we didn’t want to go too far as far as requiring all types of minor landscaping activities that people do, such as redoing a driveway, or bringing up level of the ground around the foundation.  They do all kinds of minor landscaping activities.  The question is should all of those activities be covered.  Should we make Bruce even busier than he is now?  

Liz talks about creating a process where very minor applications would be reviewed by the Town Engineer, in other words, they would never come to the Planning Board.  What that basically translates into is they land at the Building Inspector’s office, then they are forwarded to the Town Engineer for processing. There would be certain standards where it has to go to the Planning Board.  We will have a certain amount of discretion.  The way the excavation and tree cutting law is now, everything comes to the Planning Board.  That is everything that doesn’t qualify for an exemption.  If there is a tree cutting permit at all, it comes to the Planning Board.  Steve asks what the trigger would be for coming to the Planning Board?  Bruce states that if a permit is being issued for the 

construction of a house or an extension and improvements to that house that doesn’t require clearing in conjunction with those improvements is exempt from coming to the Planning Board.  Steve states that it would go for an engineering review.  Bruce states that minor items for example, adding a deck or minor additions are not sent to the Town Engineer for review.  Bruce also talks about landscaping being exempt.  Such activities involving executing a landscaping plan which takes place within the distance of 100 feet from the house and in an area not larger than 20% of the total property or one acre, which ever is less.  

Gary states that within 100 feet of your house you can do whatever you want.  Bruce confirms that provided it is not more than 20% of the lot.  You must have five acres to disturb one acre.  If you look at it as 100 feet from the house, that becomes very close to one acre.  I just looked at a property today where I was called about clearing. I wrote out an inspection report that the owner would have to submit a survey with the approximate location of clearing, rather than walking and not get a better definition of the clearing.  Liz and I have gone back and forth about this.  The Planning Board requires a submission of a survey.  From my standpoint, if they work from a survey, the survey has to be to scale. They scale approximate locations of the trees and clearing.  I can work with that to a point.  In this case, the people were clearly going beyond the 100 feet from the house.  I let the people know the maximum they would be able to clear would be ½ an acre.  If they want to pursue with the amount of clearing initially outlined, they would be coming to the Planning Board.  

Gary asks if Bruce if he has given people notices or violations for breaking this law?  Liz mentions there have been violations, such as Gianopoulos.  Gary states that this is a good law, we need to use it.  Bruce states that he has had a lot more inquiries about this now.  I am trying to make people aware that they need to ask first.  Gary has the sense that people do whatever they want.  Steve states that there are neighbors who watch what is going on because they are going to be impacted.  There were a couple of properties who were caught after the deed was done.  Rohna discusses opposite of Grant Corners, near the Grant Estate where they were in violation.  Bruce states that that was already cleared and they filled it in of a wetland area, and re-grading.  Bruce talks about the clearing on Hardscrabble Road, where clearing had been done in a wetland buffer.  That is in violation.  They built a dock. 

Liz talks about a case that she and Bruce have agonized about.  Someone is interested in creating a paddock area for a horse farm under special permit.  They are clearing, so they need a tree cutting permit.  It is not a big area. It is all new growth.  It is the kind of a situation where in the future, if there was a way for an engineer to look at it and decide if it required full Planning Board review, or if the engineer can handle it.  Steve asks where this is. Liz responds Andrews.  Steve asks if they are in an agricultural district.  Liz does not think so.  Bruce states that no it isn’t.  Joel asks if they have become before the Planning Board to clear trees?  Liz states that they have submitted an application.  Bruce states that there is an agricultural exemption, but they don’t meet it.  Bruce states that they are pained by having to do what they are doing.  Bruce has explained to them that this is the way the ordinance currently reads.  The slope is minimal.  Steve states the proposed change in this type of situation is it would not come before the Planning Board, it would go before Bruce and the Engineer.  

Liz suggests the Board look at Pages 4 and 5 to see the language.  It currently excludes horse farms.  Joel talks about this being a private stable.  They can’t take boarders.  Liz is reading the Code Chapter 189.  Joel talks about this being a personal barn as opposed to stalls.  He asks if there is an exemption there.  Liz states that under this code chapter no.  Under the zoning, there is an interpretation that makes a distinction.  Liz states that the definition of farming operation excludes horse farms, which is not consistent with what the Town wants.  It is proposed to be changed.  Bruce talks about New York State Agricultural and Markets Law, as of this last Fall, rolling in the boarding of horses as a recognized agricultural activity.  Where it begins to separate from the activities that are currently defined in the Town’s zoning ordinance, is riding academies.  The Ag and Markets goes right up to where it is ok to have a boarding stable of horses, other than the property owner’s horses.  Once those horses are ridden by people other than the property owner, then they begin to back away.  

More recently, within the last month due to the ongoing discussions between Town representatives and Ag and Markets, they have not said they would recognize a six-month lease of a horse.  That would mean enough of an ownership and interest in the horse to be part of the agricultural activity.  They are trying to promote recognition that this is a legitimate agricultural activity, because it is the raising of animals for sale that are ultimately bought. People don’t always just go right out and buy a horse.  They may make a commitment to lease a horse.  That may be recognized as part of a boarding activity.  The instruction and training are discussed.  They recognize the training of the animal.  It is the training of the rider that is not clear.  If you own a horse and you are being instructed along with the horse, that is ok.  

Joel states that he does not know of a single barn in North Salem that he knows of that doesn’t provide lessons and have boarders.  Steve states that we can regulate dude ranches. Bruce talks about public safety.  They don’t want to tread on department of state historical regulations of structures that have public occupants, if they are sanctioning an activity in an agricultural building which does not require code compliance because it is a non-residential farm building.  It goes all the way back to the history of the code in New York State.  Agricultural has had exemptions since day one.  If they are going to be consistent with that they want to see to it that they are not sanctioning activity in a building that qualifies under Department of State Regulations as an occupancy for that building, other than non-residential.  As soon as they have the public come in, the classification of that building changes.  Rohna clarifies the public being people coming in off the road.  Liz states that the general zoning needs to be overhauled.  Bruce states that it is very hard for him to work with changing definitions.  They need to align one with the other.  Liz discusses that all of the regulations are going to end up generally consistent with Ag and Markets.  

Rohna talks about discouraging development on steep slopes.  Why can’t we be more aggressive, with stronger language?  The CAC has a letter they would like to submit tonight, this deals with ridgelines and overlays.  We really want to discourage it.  Steve talks about the break in philosophy.  He feels there is a minor impact on building on steep slopes.  This would be a major change.  We need to regulate it.  He is not saying that the CAC is wrong.  Ultimately it will go to the Town Board for adoption.  Gary talks about being challenged regarding a law.  He would like to know what the Planning Board justification would be for making it 20%?  

Joel states that there should be prohibition.  What I understand so far is that you can’t have a flat out absolute prohibition.  There should be severe discouragement.  Joel discusses an interesting book from a professor at Pace University School of Law, in which he refers to a ridgeline overlay district.  It is not absolute steep slope prohibition, but the language is very assertive.  They also have good definitions of ridgelines.  Development on the crest of hills are discussed.  The point is worth making.  Charles states that ridgelines are different from steep slopes.  There is a discussion about Bog Town Road homes that could never be built today.  Charles states that instead of preventing building on steep slopes, we may want to require an intense review.  Charles mentions that people tend to be afraid of slopes.  It can be done if it is engineered properly.  Steve feels there needs to be a stronger standard.  Charles feels that we should not necessarily say it can’t be done, but that people should be conscious about how it is done.  Brian Bartsch is concerned about enforcement.  The engineering review process is discussed.  

The definition of bushes and shrubs are basically the same thing.  If someone had a hay field and had not mowed it for a couple of years, you would get first and second year new growth of trees.  Trees will evade a pasture quickly where you have 8 or 9-foot trees, such as maples, ash, and hickory.  You get small trees growing.  It is two or three year old trees that have been infiltrated.  Liz asks Charles how she should change the language.  Charles feels that six-month, 2 or 3 year tree growth can be removed.  Steve states that as it is written, a person would not be able to eliminate small saplings without a permit.  Liz explains Page 6, 189-3D.  There is a discussion about 

removing language related to the removal of brush that involves grubbing.  Peter states that according to the definition of grubbing, the removal of brush constitutes grubbing.  Liz states that you have to be removing the roots or stumps.  If you are removing the brush and leaving the stumps and roots, you are not grubbing.  Liz reads the changes that the Board made the last time.  The removal of any roots or stumps, related to cutting vegetation, removing brush or trees.  Steve states the language, after cutting vegetation, brush or trees.  Liz confirms the language will read the removal of any roots or stumps relating to cutting, vegetation, brush or trees.  There isn’t any way to remove brush or trees without cutting.  

Liz would like to discuss the ridgelines again.  Early on when we were looking at this law, we did go through one round of revisions where we were trying to incorporate the whole aspect of development on ridgelines, hillsides and the visual aspect.  It doesn’t really fit in this particular law.  There is a way to handle it.  It does not work in the context of this law and what this law intends to do.  There are a number of different ways to deal with ridgelines and hillside developments.  One of them is scenic overlay zone.  Above a certain elevation in Woodstock, if you want to do any renovation to a house, or build a house, you are required to obtain a scenic overlay permit.  If you are adding a porch to a house, and you are above a certain elevation, you are required to come before the Planning Board for a permit.  There is another way to do this, put standards in the site development plan regulation and subdivision regulations.  The best of all worlds is to have this, plus some standards in the plan review.  In addition, add language in the zoning about obtaining a permit if you are going above certain elevations in Town.  There is a discussion about Low-E glass, and dictating the color of a house. Joel states again his opinion of the importance of ridgelines.  

Liz states the focus of this is any kind of land disturbance or tree removal that may cause problems with drainage and visual impacts. This law will address that in part.  To really address the visual impacts we need other language. One of the things that happens on a lot of sites is the flattest place is the top of a hill.  You have the dilemma that you want someone to stay off the steep slopes, but you don’t want them on a hill top.  Rohna talks about tucking homes into a hill. Liz states that sometimes having a regulation that isn’t specifically prohibitive gives you a little more in terms of achieving the best design.  Steve talks about situations where people are painted into a corner and may have to go on a ridgeline because they can’t build on a steep slope.  The top of page 12 is discussed.  Liz states that is permissive language.  Steve states that the standards set forth should be adhered to.  Liz had provided the Board with sample standards language as far as building on steep slopes.  Steve talks about a smaller envelope of development.  Bruce states as the slopes increase, the amount of disturbance is diminished.  It isn’t to say that you can’t build on something that is steep, you have to do it with a smaller footprint.  The buffers are discussed in terms of overall elevation.  Bruce states that you would have more things converging at the same point.  

Bruce mentions a situation in Town where they have struggled with a house on an existing lot.  The house is being raised and a new house added on top.  The new house is 2 ½ times the footprint of the original house.  It will meet all of the setbacks, but be very noticeable because it is right at the 75 foot set back on a slope that is about 20%.  Then it levels off at 10% or less.  The maximum height of the house is 35 feet.  This is a gable that is going to have an 8 foot retaining wall.  Now a 35 foot structure back from there that does not take you up to the ridge.  You are going to be looking at something that is approaching 50 feet.  A larger buffer would be better.  If this was backed 150 or 200 feet it would not be as noticeable.  Liz states that she has several standards with her, but those are not the standards she provided to the Board.  Liz discusses an example that Cortland did, “The natural elevations and vegetative cover of ridgelines shall be disturbed only if the crest of a ridge and the tree line at the ridge remain uninterrupted.  This may be accomplished either by positioning building in areas of disturbance below a ridge line or by positioning buildings in areas of disturbance at a ridgeline so that the elevation of the roofline of the building is no greater than the elevation of the natural tree line.  However, under no circumstances shall more than 100 feet along the ridgeline to a width of 100 feet generally centered along the ridgeline be disturbed”.  

There are other examples that I have provided to the Board in with their packets.  Rohna talks about the footprint of a house, in conjunction to the height of a house.  Liz mentions that we do need to add standards.  Liz needs to know what direction the Board would like to go.  Do you want to be prohibitive or permissive and give perimeters. Steve talks about being flexible, so that people can have steep slopes in some areas, ridgelines in others, and a third category with steep slopes and ridgelines.  We want to be flexible so we don’t push houses into the ridgelines because it is not permitted in steep slopes.  

Joel talks about the importance of applications coming before the Planning Board.  It is necessary to have items weighed properly.  Steve talks about our Engineer who has worked with slopes laws much more than the Planning 

Board as far as visualizing.  That is what they are trained for.  Liz states that under the proposed law, the application is submitted to the Building Inspector.  He transmits it to the Town Engineer and the Conservation Advisory Council.  These would be applications under the proposed land disturbance ordinance.  If it fits under the applicable item in the ordinance.  Liz talks about Page 6 of 189-3 that shows the general applicability.  Once someone decides if they need a permit, they submit to the Building Inspector who transmits it to the Town Engineer and Conservation Advisory Council.  The action on the application involves the Town Engineer seeking the advice of the Conservation Advisory Council on a regulated activity, with a written report within 30 days of the receipt of the application.  The 30 days is needed to decide if the application should go to the Planning Board. Joel discusses having more turn around time.  Liz feels that applications need to be turned around.  

Liz talks about certain instances when the Town Engineer shall refer an application to the Planning Board.  Steve offers the example of building a 17,000 square foot house.  He has bought a lot overlooking Titicus.  He is going for a building permit.  He is exempt under 189-34B, but I have to follow the standards.  I don’t have to get a building permit if I am exempt.  I bought an individual lot.  I go before Bruce and an engineering review.  Bruce mentions that it all pertains to the site.  A new house usually would require an engineering review.  The engineer would look at drainage.  He would not look at sight lines and ridgelines. Bruce states that there are no standards now for him to do that.  If there were standards that needed to be met, it would be a different story.  Liz talks about building a house on an area of steep slopes of 4,000 square feet or greater, you would have to go for a land disturbance permit.  It refers you back to 189-3E.  The 4,000 square feet is a proposed change from the 10,000 square feet. Gary feels that is very confusing to the average person.  It can be complicated. Steve states that hopefully they will be smart enough to pick up a phone and call the Building Inspector’s office. The Town Engineer’s involvement scope is discussed.  Bruce talks about increasing the escrow fee.  Bruce talks about retaining walls, on regards to altering the grade.  Level ground is discussed.  Joel talks about the facade of retaining walls.  Steve mentions that this gets into aesthetics.  That is not what this law is about.  

Rohna discusses lighting, specifically on steep slopes.  It is not necessary to have lights all the way up a driveway. There are discussions about the lighting at the High School/Middle School in conjunction with tax money going to pay for lighting.    
2.
Discussion of Comprehensive Plan Draft

Liz talks about conferring with Roland the procedure for the Planning Board to make their recommendation to the Town Board.  The Planning Board may be able to vote at the next meeting.  There is a discussion about holding another Public Information Session.  The consensus is that it is not necessary to rework the text again. The Planning Board should put a package together, including the June 20th meeting notes and written commentary.  Liz will prepare a referral letter.  Liz will take the CPU draft and highlight areas of concern.  Liz will list in the referral letter how many meetings have been had and how many people have been in attendance. There has been a lot of input, questionnaires and forums.  

3.
Resolution:

Gary Jacobi motions to adjourn the Planning Board Work Session Meeting.  
Peter Nardone seconds.  All in favor.  No opposed.  Meeting is adjourned.
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